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CHIEF JUSTICE PARSONS. . 


[From tue Law Reporter. | 


Ar the close of the summer term of the Dane Law School, in 1844, 
Judge Story was requested by the students to lecture on the character 
of some of the distinguished Jawyers with whom he had been ac- 
quainted. He acceded to their request with his usual kindness, and 
sclected, as the subject of his remarks, William Pinckney and Chief 
Justice Parsons. The writer, a member of the senior class, reported 
as accurately as he could, the sketch which Judge Story gave of Par- 
sons, without any thought, at the time, of publishing it. As a report 
of the observations concerning Pinckney has lately appeared, he is 
induced to believe that the following incidents and anecdotes related 
by Judge Story of the Chief Justice of Massachusetts, may afford 
some entertainment to the readers of the Law Reporter. They are 
given below in the lecturing style, just as they were taken down at 
the time. 


It is not my intention, gentlemen, to attempt any thing more than 
to give you a brief sketch of some lawyers of distinguished abilities 
and learning, with whom I have had the honor and satisfaction of be- 
ing acquainted in the course of my not short juridical (as contradis- 
tinguished from my judicial) life. It will be most easy and proper 
for me to sonfine my observations to that portion of the lives of these 
remarkable men, which does net generally fall within the province 
of our stately biographies and histories. In this country we have, 
strictly speaking, no biographies, no memoirs, such as they have in 
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France, showing us the private life and tastes and habits of our great 
men. We write culogies, and dress them up in robes of state, as if it 
would not do to suffer the public to see them except at a distance, and 
on the stage where they act. True greatness appears to the best ad- 
vantage when you view it nearest; and men of extraordinary minds 
and virtues have made the strongest impress on those who knew them 
most intimately. Such men are not the less great for their moments 
of relaxation and familiar intercourse, and it is by no means to their 
disadvantage to exhibit them sometimes “ dulce redentu,” as well as 
“ dulcer loguentum.” 

I once attempted to induce a distinguished Solicitor General, who 
had a very long and familiar acquaintance with many lawyers of great 
reputation, to write their memoirs. He promised to do so, but his ex- 
tensive business prevented the undertaking until late in life, and now 
the task will never be accomplished. Had he performed that labor, 
he would have produced one of the most useful and entertaining 
works that could be given to our profession. 

Parsons was a man who belonged not to a generation, but to a cen- 
tury. The classof men of which he was a member, is an extremely 
small one. I think J have known a man like him. In his wonder- 
ful wisdom and vigor of mind, he bore a strong resemblance to Ham- 
ilton, with whom I had not the honor of being personally acquainted. 
Parsons was born in the year 1750, and studied law with Judge Brad- 
bury, of Falmouth, (now Portland.) He opened an office at New- 
buryport. He wasin full practice when I came to the bar. He was 
even at that time a head and shoulders taller than any man, not mercly 
there, but in the whole State. The fact that he had no equal, deprived 
him of opportunities for the exhibition of his prodigious abilities, and 
rendered unnecessary that extraordinary exertion, which is usually 
made by ambitious men to maintain a great reputation. His fame 
might and would have been much extended by rivalry. But there 
could have been no augmentation of his ardor and diligence in the 
pursuit of knowledge. He mastered whatever he directed his ener- 
gies upon with the most surprizing ease and rapidity. He loved the 
old Jaw supremely. He studied it ardently and continually, and made 
himself thoroughly master of all its principles. 

He was in the habit of writing dissertations on many disputed points 
of law, which most lawyers would consider of little importance, on 
account of their rare occurrence in practice. In the latter part of 
his life he told me this incident, and I think it important for you to 
remember. On some occasion, in the course of an argument, a diffi. 
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cult question of this nature unexpectedly arose. Parsons had formerly 
given it a thorough examination, and had written out, for his own 
amusement and satisfaction, the result of his enquiries. His strong 
memory now supplied him with this information, and he proceeded to 
bring all his learning to bear upon the question, He opened on the 
Court with the whole of his vast power, clearing up what was ob- 
scure and dark like a flash of lightning. The Court was amazed at 
so much legal erudition, and could scarcely conceive of a limit to the 
resources of a mind so well prepared for every emergency. 

The person of the Chief Justice has frequently been well described. 
He was about five feet ten inches in height, somewhat corpulent, and 
of a heavy appearance. His forehead was high and smooth; he wore 
a reddish wig, (for he was bald at an early age,) which was rarely 
placed upon his head properly. His mind was well adjusted, his wig 
never, He generally wore a bandanna kerchief about his neck to 
protect it from cold winds. His eye was clear, sharp, keen, and deep 
set in his head: it looked through and through you. It seemed tome 
the eye of the embodiment of the old law, piercing you, secing and 
discovering every thing with astonishing penetration. It was a glance 
that few men could bear to have steadily fixed upon them. 

He was not very grave. He had an abundant and inexhaustible 
wit and pleasantry, which he delighted to exhibit on proper occasions. 
His repartees were surprizingly ready, appropriate, and, if he chose, 
severe. The young members of the bar used to gather around him, 
like the disciples of Socrates, to enjoy his pleasant and highly valuable 
instruction. A kind word from him (and he had many of them for 
young men) went deep into the heart, and was never forgotten. Par- 
sons was not merely a lawyer. He read every thing. He was an 
excellent mathematician, and a good scholar in the classics) He was 
fond of novels, and, like Chief Justice Marshall, would spend the night 
over a romance, and the next-day would read metaphysics with equal 
delight. 

When at Salem, the bar usually met at dinner at the same table, 
but Parsons preferred a private house. He was shy, and did not wil- 
lingly go into crowded company. But he frequently met us in the 
evening, and we had then an opportunity of enjoying his conversa- 
tion. He touched upon every thing, and left us equally astonished 
and delighted with his learning, his wit, and his wisdom. His wit was 
brilliant, but never harsh, and it never reflected upon the conduct of 
others. While he kept us in a continual roar, we had no fear that 
the amusement would be at our expense—that the shaft would be 
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aimed at us. It was bright and flashy, but it neverscorched. He was 
retired in his habits; but if you met him at his table, you would be so 
fascinated with his kindness and extraordinary powers of conversation, 
that you would take your leave with infinite reluctance. He loved 
the old law to the end of his life: he had a deep knowledge of the 
“year books,” and advised me to read them. I did so; and I once 
had occasion to use them before him. In the case which I argued, 
the authority of Chief Justice Hale was against me. I undertook to 
show that Hale was either misrepresented, or was wrong. When I 
stated my point, Parsons said to Mr. J., (the counsel against me)—* It 
is a bold thing to attack Lord Hale.” “It may be so,” I replied, 
“but I trust that I shall succeed in convincing your Honor that Hale 
is wrong.” I had translated about thirty cases from the year books. 
I shall never forget the delight with which Parsons listened to them. 
When I had finished, he said—“I believe brother Story is right: I 
will consider the matter more deeply.” I relate this incident to show 
the character of his learning, and his opinion of the necessity of drink- 
ing from the fountains of our old English law. 

When he came upon the bench, there was in use in Massachusetts 
an action for the recovery of real property, which was neither the 
action of “ejectment” nor the old “ writ of right.” He was the first 
to introduce into our practice the “writ of right,” and the whole 
body of the law incident to it. Commercial law was little known in 
his day; but towards the close of his life it began to be studied. He 
mastered it, and all that was then known about it, with the greatest 
rapidity. His opinion upon commercial questions was as highly valued 
as that of any lawyer of his time. 

A gentleman once wrote him a letter, stating a case, requesting his 
opinion upon it, and enclosing twenty dollars. After the lapse of 
some time, receiving no answer, he wrote a second letter, informing 
him of the first. Parsons replied that he had received both letters, 
had examined the case, and formed his opinion, but some how or 
other it * stuck in his throat.” The gentleman understood this hint, 
sent’ him one hundred dollars, and received the opinion. ‘Twenty 
dollars for the legal opinion of Parsons! the greatest lawyer of his 
time! The sum is too trifling to be mentioned. 

There was no lawyer superior to him in. Westminster Hall, and had 
he lived in England, we should have seen him not only in the front 
rank of English lawyers, but Chief Justice of the Kingdom. 

He had not the diversified attainments of Mansfield, and some 
other eminent men who might be mentioned; but his extraordinary 
abilities and ambition would soon have placed him foremost in the 
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race. He had no eloquence; but he possessed what was infinitely be- 
yond it—a capacity for reasoning that was overwhelming. He did 
not know what rhetoric was, in himself, though he could appreciate it 
in others. I do not believe, that in all his decisions, a single ambi- 
tious sentence can be found. His style in speaking was brief, choice, 
fluent, clear and irresistible. In addressing a jury, he never indulged 
in declamation—the greatest of all folly. He spoke quictly, and in 
a tone of ordinary conversation, generally placing one foot on a chair, 
and his hand on his knee. 

I said he was brief. I never knew him speak more tban an hour, 
rarely above half an hour; but what he said was like gold, bright, and 
solid, and pure. It fell like a dead crushing weight upon his adver- 
sary. He unfolded the difficulties of the law with the greatest clear- 
ness {o a jury, and simplified the most intricate subjects. The char- 
acteristic of his style was strong common sense. He fixed his eye 
upon the foreman, and to him addressed his argument, I have seen 
this quiet, strong manner of speaking resist and overturn a torrent of 
eloquence from even powerful adversaries. It was like the flood of 
Niagara, deep, strong, overwhelming all opposition. 

He was plain and simple in his manners, having nothing of the 
address of a polished gentleman; but there was never any thing rude 
or coarse, or in the least degree improper, in his appearance or con- 
duct. He was fond of female society; and at Salem he often was 
invited by a gentleman to attend some experiments in natural philos- 
ophy—I think the subject was Light—-where he was sure to meet a 
coterie of intelligent ladies. He was flattered by it extremely. He 
was the life of the party: he talked, and they listened, by degrees 
drawing their chairs nearer and nearer to him, while he kept them in 
continual amusement and delight. They would never leave him 
without exclaiming to each other—* was there ever a man so intelli- 
gent, pleasant, witty, and delightful as Mr. Parsons?” 

He had uncommon presence of mind. Judge related to me 
this incident, which occurred at his table. A servant of his, by acci- 
dent caught his hand in the wig of Mr. Parsons, and pulled it off, 
exposing his head, which was perfectly bald, and perhaps had not 
been seen by any person for many years. The company were in con- 
sternation, but nobody spoke a word. They were greatly relieved 
when Parsons quietly said—“ John, give me that wig. Don’t you 
think I have a good head?” He sometimes indulged his wit in Court. 
I have seen the jury, the bar, and the by-standers, in a roar of merri- 

‘ment at some quiet remark, which he often made to relieve the grav- 
ity that usually prevails in that tribunal. 
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He tried causes with great expedition, for he saw the true points in 
the case at a glance, and determined them without any unnecessary 
delay, though not without sufficient deliberation. Indeed, the com- 
plaint of counsel was, that the case was sent to the jury almost with- 
out argument. It was because his great mind saw through a question 
at once, and would not suffer the time of the Court to be consumed 
by useless arguments, Unfortunately for his State, he did not live 
long enough. He was appointed Chief Justice in 1806, and died in 
1813. Had he sat upon the bench twenty years, he would have left 
behind him a reputation as great and extensive throughout the whole 
country, and to posterity, as it was in his own State, and among his 
contemporaries. He might have become the great Judge of the age. 
It could be said of him, as of Lord Eldon, “toto vertic e supra est.” 
But he did much to settle the early law of Lassachusetts, and his la- 
bors can never be forgotten, His fame cannot be lost, for his pro- 
found and extraordinary learning and sagacity, as exhibited in his judi- 
cial opinions, whenever they shall be examined, will show to distant 
ages the greatness of the man. 

I take to myself no little pride and satisfaction for the fact, that it 
was owing to my efforts that Parsons was chosen to fill the important 
station which he held. I was member of the Legislature, and being 
the only lawyer of my party in the “ house,” it fell to my iot to act a 
part much more important than would have happened under different 
circumstances. Parsons had been elected to the bench in 1806, but 
declined on account of the insufficiency of the salary, which was 
at that time only twelve hundred dollars, and his practice was worth 
about ten thousand dollars a year. He could not be expected to 
make so enormous a sacrifice. I moved to appoint a committce to 
consider the subject of salaries, A bill was accordingly brought in 
and passed, increasing the salary of the Chief Justice to two thousand 
five hundred dollars. I supported the bill warmly, and with all my 
power. This salary was afterwards, at ‘my instance, raised to thirty- 
five hundred dollars, where it now remains. This was done bya 
party wholly opposed to the Chief Justice in politics, but they looked 
only to the honor of the jurisprudence of the State. They conceived 
that it would be a disgraceful circumstance, if so much learning and 
ability was not placed in that situation where it could be exerted with 
so much utility and honor to the country. “ Jtaque cepi voluptatem tam 
ornatum virum tamque excellens ingenium fuisse in nostra republica.” 
Shall I add that he was a kind husband, a warm friend, an honest 
man—in a word, a Christian? 
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I have told you what he was. I will now tell you what he was not 
—a poet. He was struck with the genius of Robert Treat Paine, a 
poet who enjoyed reputation in his day not since attained by any 
Amcrican poet; (I dare say, gentlemen, you have heard of him, but 
scarcely have seen his works); and, seeing that he was wasting his 
talents upon unworthy subjects, he persuaded him to study Jaw in 
his office, being convinced that he would become an eminent lawyer. 
Paine accordingly became a student of the law with Parsons, and 
was treated by him with marked attention. He told me that Parsons 
one day produced some verses, and read them. Were they good?” 
] immediately asked. (For you know I had a sort of inclination to 
be a poet myself; I wrote verses, but never aspired to the dignity of 
writing porTry.) Paine replied—* they had no poetical merit what- 
ever, but I did not dare tell Parsons so.” 

Such was Chief Justice Parsons. I had much to say of him, but I 
perceive the clock has struck. I selected him for your consideration, 
because his great talents and extraordinary worth are perhaps Jess 
known to you than the fame of many men of inferior merit and abil- 
ities, He left a deep impression on the men among whom he moved, 
and on the jurisprudence of the State in which he lived. His influ- 
ence will not soon cease to be felt; nor will his name be soon forgotten, 
His vast learning, his power in argument, his solid and over-matching 
understanding, placed him above all his contemporaries, and present a 
lofty eminence to the view of posterity. 


“ Aspice ut insignis spoliis Marcellus opimis 
Ingreditur, victorque viros supereminet omnes.” 





SUPREME COURT OF OHIO, IN BANK: DECEMBER TERM, 1846. 


[Rerortep sy H. Griswoup, Esq., Stare Reporter.]} 


Turspay, December 29, 1846. 
Thomas Miller, et al. v. Margaret Wilson, et al. Chancery. Frank- 
lin. Hrrencock, J., held, 1. That a voluntary conveyance by the 
parent, made in good faith, to a child by way of advancement, will 
be sustained, although the parent may have been at the time indebted, 
provided the property left in the parent is clearly and abundantly 
sufficient to satisfy all subsisting debts. 2. That to entitle a widow 
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to dower, it is necessary that the husband should have had a legal es- 
tate of inheritance in the premises in which dower is claimed, during 
the coverture, or that he should have an equitable interest in the same 
at the time of his death. 


William Davis and Martha Davis v. The State of Ohio. Error. Lo- 
gan. Reap, J., held, 1. That to permit the jury to disperse during 
the progress of the trial of a criminal case, is a matter within the dis- 
cretion of the Court trying the case, and is not Error. 2. That when 
the jury retire under charge of the sheriff, or of a constable legally 
qualified, itis not Error that a special oath is not administered to such 
sheriff or constable. 3. That if the wife join with her husband in 
the commission of a crime less than murder, she is presumed to act 
under his coercion, and in law is not guilty; but proof of the fact of 
coverture must be clearly made out. Judgment affirmed. 


Cyrus Darling, et al. v. Erasmus Peck, et al. Error. Wood. Brr- 
cHarp, J., held, l. That debt may be maintained upon a bond for 
the re-delivery of property under the act authorizing the appraisal of 
personal property levied on execution. 2. That parol proof of the 
demand of other property than that named in the writ, was compe- 
tent—it being proof of an extrinsic fact not required to be madea 
part of the return of the officer, and therefore not an attempt to en- 
large or alter the return by parol. 3. That a bond, duly executed 
during the existence of that statute, is valid, and may be broken and 
enforced, notwithstanding the expiration of the act. 4. That though 
the statute remedy is gone, the oy at common law remains. 


Judgment affirmed. 


Frederick Bisssell v. Benjamin Conchaine. Error. Lucas. Woon, 
C. J., held, 1. That where the facts of a case are submitted to the Court 
of Common Pleas, without the intervention of a jury, and Error in- 
tervenes in applying the law to such facts, the judgment will be re- 
versed, 2. That if A deliver money to B, which he promises to pay 
to C, on the note of A, but refuses so to do,it does not create a debt ina 
fiduciary capacity, and is not within the exception of the Bankrupt Law 
of the United States. Judgment reversed. 


Fripay, January 1, 1847. 
Luke Foster, Executor, &c., v. Daniel Hutchinson, et al. Scire facias. 
Hamilton. Hurrencock, J., held, 1. When lands have descended to 
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heirs and by them been sold and conveyed, whether a judgment cred- 
itor of the ancestor can by scire facias enforce the collection of his 
judgment of the lands so sold and conveyed: Quere, 2. If such ac- 
tion can be maintained, it is a good defence for the purchaser, that 
the judgment was dormant at the time of the purchase, or became 
dormant subsequently. 


David A. Powell v. The State of Ohio. Error. Hamilton. Reap, 
J.,held, That a single Judge is not authorized, during the term of 
Court, while the same is in actual session, to take the recognizance of 
a person charged with crime, and discharge him from custody; and 
that a recognizance so taken is void. Bircnarp, J. dissented. Judg- 
ment reversed. 


The Administrator of Williamson v. The Administrator of Hampson, et 
al. Chancery. Fairfield. Brrcnarp, J., held, 1. That the co-signers 
of a note, joint and several in its terms, which fell due in 1807, and 
on which a suit was instituted in 1814, against another co-obligor, and 
judgment recovered, and afterwards suffered to be dormant 16 years, 
and then revised and finally paid off 38 years after it became payable, 
cannot be compelled to contribute. 2. That lapse of time was a 
bar to a recovery by the holder, and that an indirect liability does 
not exist when the relation of co-surety has ceased to exist. Bill 
dismissed. 


Hopestill Potter v. Marshall Burton. Error. Erie. Woon,C. J., 
held, That the words of a grant, “give him the privilege of excavating 
and drawing down said creek as low as he pleases at all times,” conveys to 
the grantee the right to divert the whole water from its bed or natu- 
ral channel of the stream. Judgment affirmed. 


Monpay, January 4, 1847. 

Constant F. Minns v. Morse, Dodge and Willey. Chancery. Cuya- 
hoga. Brrcnarp, J., held, 1. That a penal contract to convey land, and 
delivery of possession under it, is not void, but voidable, and if exe- 
cuted afterwards in good faith, the title of the vendee cannot be de- 
feated by a judgment against the vendor rendered after the making 
of the contract, and before the execution of a conveyance in fulfil- 
ment of such agreement. 2. Such voluntary conveyance vests a legal 
title, coupled with an elder equity in the grantee. 
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Ezekiel S. Haines v. David Tharp. Assumpsit. Brown. Woon, 
C. J., held, 1. That in an action on the endorsement of a promissory 
note, a plea that the cause of action did not accrue within six years, 
is bad, 2. That a general replication taking issue on such plea, is 
good. 3. That such issue is animmaterial one; and 4, That on such 
issue, a repleader will not be awarded, but judgment given for the 
plaintiff. 


Tuespay, Jan. 5, 1847. 
Lessee of Jacob Hannell v. William Smith. Error. Hamilton. 
Hrrencock, J., held, 1. That the list of forfeited lands furnished by 
the Auditor of State to county Auditors for sale, must be authenti- 
cated by the seal of his office, and signed by himself or chief Clerk. 
2. A sale of such lands will not be valid unless they have been pre- 
viously listed for taxation by some pertinent description. Judgment 


affirmed. 


Abraham Thrally. Joseph Klinker. Chancery. Crawford. Reap, J., 
held, That if a vendor sell and convey land by right description, and by 
mutual mistakes of the parties, without frand on the part of the vendor, 
the vendee enter upon and improve a wrong tract, he cannot maintain 
a suitin Chancery against the vendor to recover the value of his im- 


provements. Bill dismissed. 


Hugh Barrett, et al. v. Nancy Barrett, etal. Chancery. Coshocton. 
And Michael Morningstar v. Leonard Selby, et al. Chancery. Warren. 
Bircnarp, J., held, That a Court of Chancery cannot entertain juris- 
diction to set up and establish a lost or destroyed will; that the juris- 
diction is with the Courts of Common Pleas, or Probate Courts. Bills 


dismissed. 


Elisha Wilson, et al. v Robert Chalfant, jr. Error. Perry. Woop, 
C. J., held, 1. That under a parol license by W to C, for a consider- 
ation, and the license executed by erecting a fixture on the land of 
W, which was afterwards demolished by W and others under his or- 
ders, trespass lies for such injury. 2. That a parol license executed 
is irrevocable. 3. That a license to erect, executed, gives the right 
of possession to control, repair and protect the fixtures against the 
owner in fee. 4. What is the nature and extent of the estate or in- 
terest in him who erects the fixture, quere ? 
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Tuourspay, Jan. 7, 1847. 

John Cressinger v. The Lessee of Rezin Welch. Error. Columbiana. 
Hrreucock, J., held, 1. That the sale and conveyance of land by 
one out of possession—the land at the time being in the adverse pos- 
session of another, claiming title—is not void. 2, That where an in- 
fant conveys land, and after his arrival at full age, conveys the same 
land toa third person, such subsequent conveyance is a disaflirmance 
of the former conveyance. 3. That when an infant conveys land, 
mere lapse of time after he arrives at full age, will not amount to a 
confirmation, unless after twenty-one years. But lapse of time fora 
less period than twenty-one years, taken in connection with other 
facts and circumstances, may amount to a confirmation. 4. That in 
such case the grantor is not bound to refund or offer to refund the 
purchase money before he disaffirms the contract. Judgment affirmed. 


" Levi Benjamin v. William Le Baron’s Administrator. Error. Bel- 
mont. Reap, J., held, 1. That an administrator cannot maintain an 
action of trover for goods and chattels which had been transferred by 
his intestate to defraud creditors. 2. That the remedy in such cases 
is in Chancery. Judgment reversed. Brircnarp, J. dissented. 


Dorson Edwards v. George Owen. Error. Montgomery. Brrcnarp, 
J., held, 1. (on division of opinion) That a special action on the case 
may be maintained against a debtor for fraudulently representing him- 
self insolvent, and thereby inducing his creditors to discharge a pro- 
missory note for less than its value. 2. That proof of general rep- 
resentations made at the same time to others, by which they were de- 
frauded, may be given in evidence to show the intention of the debtor 
in making the false representations complained of—for the reason 
that the intention of men acting fraudulently is in general only to be 
gathered from the facts and attending circumstances. 3. That it is 
Error to instruct a jury that proof of false and fraudulent declarations 
then made to other persons would sustain a declaration counting upon 
representations made directly to the plaintiff. Judgment reversed. 


Elisha S. Frost v. John Lowry, et al. Error. Lucas. Woon, C. 
J., held, 1. That if A obtain goods from B by false pretences, and 
give therefor an accepted draft upon C, an accommodation acceptor, 
it is no defence to an action of replevin, instituted by B against a 
stranger in whose possession the goods are found, that the draft .had 
not previously been returned to A. Judgment affirmed. 
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Ellis & Vallette v. Nicholas Berveiller. Error to the Common Pleas 
of Hamilton. This was an action of trover, brought by Berveiller 
against Ellis & Vallette, for the conversion of a bill of exchange, 
drawn at Metz, in France, to his order, upon Corning & Co., of New 
York. It was proven that the bill had been forwarded in a letter to 
Berveiller, at Cincinnati, but had been stolen from the Postoffice, and 
his endorsement forged upon it. And it was further proved that the 
bill had come into the hands of the defendants, Ellis & Vailette, by 
endorsement from Jesse Justice, and that they had received the money 
from the acceptors. At the trial below, the defendants set up that 
the endorsement was made by one Maltitz, in the presence and with 
the assent of Berveiller, for the purpose of transferring title to Jesse 
Justice, who acted as the agent of Ellis & Vallette, and that Ber- 
veiller received the full value of the bill. To establish these facts, 
they offered Justice himself as a witness, having released him as to 
costs; but the Court of Common Pleas rejected him, upon the ground 
of interest. And to reverse this decision, a writ of error was prose- 
cuted. 

Per Judge Brrcuarp: We think that the Court below erred. Jus- 
tice was equally interested for both parties. If Berveiller recovered 
against Ellis & Vallette, he would be liable to them for the value of 
the bill. But, upon the plaintiff’s own claim, he would be liable to 
Berveiller, if Ellis & Vallette should escape. The record of this suit 
would not be a defence to him, even if the plaintiff do not recover, 
in a subsequent action against himself. Judgment reversed, and new 
trial ordered. 


Monpay, January 11, 1847, 

Isaac Stevens v. James Hay, et al. Chancery. Hamilton. Hrrcn- 
cock, J., held, 1. That upon petition for review, the exhibits and depo- 
sitions are open for examination, unless the facts are stated or found 
in the decree. 2, That before a decree can be reviewed for new 
matter, it must appear that such new matter is not merely cumulative 
evidence, and that it could not have been used upon the former hear- 
ing by the use of ordinary diligence. Dismissed. 


Martin Thayer, et al. v. Benjamin King. Assumpsit. Miami. Reap, 
J., held, 1. That the owner of negotiable paper, which has been lost 
after it hecame due, may sustain an action upon it at law, against the 
maker; but if lost before due, the remedy is in Chancery, where the 
Court can require that the maker can be indemnified. Judgment for 
Plaintiff. | 








* 
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Lessee of Charlotte Barton, et al.v. Thomas Morris. Ejectment. Cler- 
mont. Bircwarp, J., held, 1. That a defendant in possession for more 
than twenty-one years, under a contract which has been fully com- 
plied with, cannot be ousted in ejectment by the holder of a naked 
legal title, having no right of possession. 2. That a trustee who con- 
veysa naked legal title, under a defective power, by order of the cestui 
que trust, with the usual personal covenants of warrants, and whose 
conveyance passes no title by reason of the defects in his power, is by 
his covenants stopped from setting up title against his covenantor un- 
der subsequent conveyances vesting in him the naked legal right. 3. 
That the second section of the act, passed January 29, 1833, relating 
to the acknowledgment of deeds, (Swan 269,) is constitutional and of 
binding force, notwithstanding its retrospective operation. 4, That 
a deed, conveying “all right, title, and interest, or claims to any land 
descended to me from A or B,” is sufficiently descriptive to pass title 
to any legal or equitable estate which the grantor inherited from A 
or B. 5. That the intention being plain, parol evidence is admissible 
to identify the land, but not to prove an intention different from the 
terms of the deed. 6. That a magistrate’s certificate of the acknowl- 
edgment of a married woman, is sufficient, if it show a substantial 
compliance with the statute. 7. That a party to fraudulent convey- 
ance cannot set up his fraud to avoid the conveyance, nor can his 
grantee or his heir be heard to aver the existence of such a fraud, to 
prevent the operation as the doctrine of estoppel. Judgment for De- 
fendant. 


Receivers of the Bank of Circleville v. Felix W. Renick, et al. Chan- 
cery. Pickaway. Woop, C. J., held, 1. That in the absence of ex- 
press legislative provision, the forfeiture of the charter of a corpora- 
tion can only be established by judicial action, and cannot be enquired 
into collaterally. 2. That the Bank of Circleville, having done all 
the law requires, previous to the appointment of a commissioner by 
the Governor to examine its vaults,a person who has done business 
with it as a Bank, and admitted its existence by the receipt of its 
funds, cannot in a suit against him question the legality of its organi- 
zation. Decree for Complainants. 


Saturpay, January 9, 1847, 
The City of Cincinnati v. Jacob Rice. Error. Hamilton. Hrren- 
cock, J., held, 1. That the prohibition of “common labor” upon the 
Sabbath, in the statute for the prevention of immoral practices, em- 
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braces the business of “ trading, bartering, or selling, or buying goods, 
wares and merchandize.” 2. That the ordinance of the City of 
Cincinnati, prohibiting such “trading,” &c., on Sunday, is void, as to 
those who conscientiously do observe the seventh day of the week 
as Sabbath. Judgment affirmed. 


Emanuel Cissna v. Comfort H. Beach. Error. Monroe. Brrcnarp, 
J., held, 1. That when the error assigned is that the defendant in error 
was dead at the time of the rendition of judgment, the executor or ad- 
ministrator must be made party defendant. Writ dismissed. 


Jacob Reed v. The State of Ohio. Error. Wood. Woop,C. J., held, 
1. That where the regular jury have been discharged, the Court of 
Common Pleas is authorized to empannel a jury of bystanders to try 
causes not disposed of. 2. That on the trial of a person charged 
with passing counterfeit money, it is competent to prove he had passed 
other counterfeit paper, without producing such paper, if it be out of 
the jurisdiction of the Court. 3. That the existence of a foreign Bank 
whose paper is alleged to have been counterfeited, may be proved 
by reputation. Judgment affirmed. 


Turspay, January 12, 1847. 
James Crawford, jr. v. Henry Swearingen. Error. Jefferson. Brr- 
cnarD, J., held, That a release of all actions and causes of actions 
given to ‘the acceptor of a bill of exchange, on a composition with 
creditors, does not embrace money afterwards paid as endorser, where 
the bill had been negotiated before due, and was bona fide held by 
the endorser, at the time of the release, by a third party. Judgment 


affirmed. 


Hugh Allison v. John McCune. Case. Washington. Woon, C. J., 
held, 1. That a special action on the case lies by a mortgagee, after 
condition broken, against a third person who commits an injury to 
fixtures on the premises by which his security is diminished, and he 
sustains an actual loss. 2. That actual possession of the mortgaged 
premises by the plaintiff is not necessary to entitle him to the action. 
Judgment for Plaintiff. Brrcnarp, J. dissented. 
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CONCEALMENT BY PURCHASER OF MATERIAL FACTS. 


[For tae Western Law Jovrnat.] 


“ A purchaser is not bound to acquaint the vendor with any latent 
advantages in the estate—for instance, if the purchaser has discovered 
that there is a mine,” &c. Sugden on Vend. 7, (6th Am. edit.) This, 
beyond all question, is law. Fox v. Mackreth,2 Brown C. C. 420; 
Story Eq. Jurisp. § 147, 8—§ 205, 6,7—§ 308; 2 Kent. Com. Lect. 39, 
pp. 490, 1; Laidlaw v. Organ, 2 Wheat. 178. But, six lines below, 
he says: ‘If a purchaser conceal the fact of the death of a person, 
of which the other is ignorant, and by which the value of the property 
is increased, Equity will set aside the contract.” 

To reconcile these two cases, is simply impossible. If the fact of 
death be a latent circumstance, this case contradicts the rule; and if 
you call it patent, you give up the case; for it is clear, no purchaser 
is bound to state patent advantages. 

Sugden cites Turner v. Harvey, 1 Jacob, 169. No such principle is 
laid down in that case: it turned upon a point entirely different. 

By the marriage settlement of Jenkin, an estate was conveyed to 
trustees, and after the death of the husband and wife, it was to be 
sold, and the purchase money paid to the children of the marriage. 
Everitt married the only surviving child. He became bankrupt. It 
was most likely, from his state of health, that she would survive him. 
His assignees were entitled to all his interest in the estate, being bound 
to make a settlement on her and her issue, and taking subject to the 
chance of her surviving him. 

Harvey, who was Jenkin’s family attorney, treated with the plain- 
tiff, the agent of the assignees, for the purchase of the estate; and 
in October they contracted with him for a sale at £280, to one Whitely, 
Harvey being in fact the purchaser. Mrs. Everitt died in July pre- 
vious. Of this fact, which enhanced the value of the estate to £600, 
the plaintiffs were ignorant. On learning it, they filed a bill to have 
the contract cancelled. 

Lord Eldon, in decreeing that the contract should be given up, rested 
his judgment on the fact, that Turner was a Trustee; that the defen- 
dant knew he was negligent, not taking that care to preserve the in- 
terest of his cestuique trusts, which he ought to have done; and he said 
“he would not permit the party dealing with him to take advantage 
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of that negligence. If he was dealing with one whom he knew to 
have a duty, and if that duty was plainly neglected, the contract will 
not be enforced.” “It seems to me,” he adds,“ that the defendant must 
have been conusant that the assignees were dealing without sufficient knowl- 
edge, and that they were carrying to the creditors a contract, the effect 
of which they did not understand, and that the creditors who were 
to ratify it, did not understand it. This he knew: and I think that 
he is therefore not entitled to the benefit of the contract.” 

Life encumbrances, therefore, whether we call them patent or latent 
circumstances, cannot be considered as exceptions to the general rule: 
and the law must be laid down, that in no case ts the purchaser bound 
to acquaint the seller of any latent advantages in the estate. The rule 
may sometimes apply in purchasing estates encumbered by dower. 

M. E. Ce 





TENDER OF GOODS AT NIGHT. 


In Thomas vy. Hayden, (ante p. 164,) the Supreme Court of Ver- 
mont, held that a tender, if made to the person, was sufficient, if made 
at any time in season to count the money, or examine the goods ten- 
dered, as the case might be, before 12 o’clock at night. Upon this 
point, the Court acceded to the doctrine laid down in Startup v. Mac- 
donald, in Error. 

In that case the defendant contracted to buy of the plaintiffs ten 
tuns of linseed oil. The sale note produced on the trial was dated 
dated London, 20th October, 1837, and signed by a broker, and stated: 
‘Sold for Messrs, Startup & Philpott, to A. Macdonald, ten tuns mer- 
chantable linseed oil, at 31s. 6d. per cwt., usual allowances—to be free 
delivered within the last fourteen days of March, 1838, and paid for 
at the expiration of that time in cash, deducting 2} per cent. dis- 
count.” In assumpsit for not receiving the oil, the declaration stated, 
that although the plaintiffs, “ within the last fourteen days of March, 
to wit, on the 3lst March, were ready and willing, and then ten- 
dered, and offered to deliver to the defendant the said oil, and then 
requested the defendant to accept the same,” &c., yet the defendant 
refused, &c. 

The defendant pleaded, first, that the tender was made on the last 
of the said fourteen days, at a late time of that day, to wit, at nine 
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o’clock in the night time of that day, the same time being, by reason 
of such lateness thereof, an unreasonable and improper time in that 
behalf, for the tender and delivery of the said oil, and that the plain- 
tiffs were not until a late, and for the delivery to and acceptance by 
the defendant, of the said oil, an unreasonable and improper, time of 
the last mentioned day, to wit, the hour aforesaid, ready and willing 
to deliver the said oil to the defendant, modo et forma; secondly,a 
traverse of the averment that the plaintiffs were ready and willing 
to deliver; thirdly, non-assumpsit. 

The plaintiffs replied de injuria to the first plea, and joined issue 
on the second and third, At the trial, before Erskine, J., the plain- 
tiffs produced and proved the sale note above mentioned, and showed 
that ten tuns of merchantable linseed oil, sent by them from their mills, 
arrived at a wharf in London at 6 o’clock in the evening of Satur- 
day, the 3lst March, and that at half past six notice was given at the 
defendant’s warehouse that the oil was on its way. The ten tuns 
were put into two wagons, the first of which reached the defendant’s 
warehouse at half past eight, when the warehouseman refused to re- 
ceive the oil, alleging, as the fact was, that the workmen were gone, 
and the warehouse closed for the night. This wagon returned to the 
wharf, as did also the second, which met the first on its way back. 
The oil was tendered again on Monday, the 2d April, when the de- 
fendant refused to receive it; and it was sold at a loss of £50. On 
the part of the defendant, it was shown that oil warehouses usually 
close at five, six, or seven o’clock, and that none are kept open so late 
as half past eight. 

The Judge, upon the authority of Dallas, C. J., in Leigh v. Pater- 
son, 8 Taunt. 540,s.c. 4 E. C. L. 204, charged, that a tender made 
so that the whole of the oil might have been warchoused before 
twelve o’clock at night, would be sufficient to enable the plaintiffs to 
recover. 

The jury found for the defendant—adding, that they found that 
the oil would have been delivered before twelve o’clock at night, if the 
warehouse keeper had not refused to take it in; but that the tender 
had been made at an unreasonable hour. Upon this finding the Judge 
directed that a verdict should be entered for the plaintiffs, with £50 
damages, with leave to move to enter a verdict for the defendant in 
case the Court should be’ of opinion that he had erred in the charge. 

In the next term, a rule nisi was obtained, to enter a verdict for the 
defendant, upon the issue upon the replication to the first plea, with- 
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out prejudice to any application to be made, at the time of showing 
cause by the plaintiffs, for the judgment to be entered for them non 
obstante veredicto on the first issue, or fora new trial. After argument 
before Tinpat, C. J., Bosanquer, J.. Maure, J., and Erskine, J., 
the Court held, that the contract required the oil to be delivered within 
the ordinary hours of business; that the special plea was made out, 
and ordered that the rale for entering a verdict for the defendant be 
made absolute. 

After the above order, the parties agreed that the finding should be 
turned into a special verdict. By this it was found, “ that the plain- 
tiffs,on the 3lst March, 1838, at the hour of half past eight, in the 
night of the said day, the said 3lst March being a Saturday, did ten- 
der and offer to deliver to the defendant, in the city of London, the 
ten tuns of oil in the declaration mentioned; that, from the said hour 
when the said ten tuns of oil were so tendered and offered to the de- 
fendant, there was full and sufficient time before twelve o’clock of the 
said 31st of March, for the plaintiffs to deliver and for the defendant 
to examine and weigh, and to receive into his possession, the whule of 
the said ten tuns of oil; that, at the said time when the said oil was so 
tendered and offered by the plaintiffs to the defendant, he (the defen- 
dant) refused to receive the same, alleging that the said hour of the 
said tender was a late, and by reason thereof, an unreasonable hour 
in that behalf; that thereupon the plaintiffs kept the said oil in their 
possession from the said time when the same was so tendered and of- 
fered, until the hour of seven o’clock in the morning of Monday, the 
2d of April, and at the said hour of seven, the same being the first 
proper and reasonable hour in that behalf, after the said oil had been so 
refused by the defendant, the plaintiffs again tendered and offered 
to deliver the said oil to the defendant, and the defendant then re- 
fused to accept the same; that the said hour of half past eight of the 
night of Saturday, the 31st March, when the said oil was so tendered 
and offered to be delivered to the defendant as first aforesaid, was a 
late, and by reason of its lateness, an unreasonable and improper, time 
of that day for the tender and delivery of the said oil; and that the 
plaintiffs did not tender or offer, nor were they ready to deliver, the 
said oil to the defendant until a late, and for the delivery to and ac- 
ceptance by the defendant of the said-oil, an unreasonable and im- 
proper time of the said last mentioned day, namely, the said hour of 
half past eight in the night.” 

Upon this special verdict, jadgment was entered for the defendant. 
A writ of error was brought, and the case argued in the Exchequer 
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Chamber on the 15th February and 29th November, 1842, the Judges 


present on the first occasion being Lorp Denman, C, J., Parxe, B., 
Parreson, J.. Gurney, B., and Rotre, B.; and on the second, Lorp 
Denman, C. J., Lorp Anincer, C, B., Parke, B., ALpErson, B., Wix- 
uiaMs, J., and Rotre, B. The Court, Lorp Denman dissenting, held, 
that the tender having been made to the defendant at an hour which left 
time enough for completing the delivery before twelve o’clock of the 
night of the 31st March, was sufficient. Rote, B., in delivering his 
opinion, says: “The case was fully argued, and its decision must, it 
seems to me, turn entirely upon the question, what is the true meaning 
of the contract stated in the declaration? Does that contract impliedly 
contain in it, beyond the express stipulation to deliver within the four- 
teen days, a further proviso that the delivery shall be made at an 
hour not unreasonably late? Ifit does, then the judgment of the Com- 
mon Pleas was right; if it does not, then their judgment was wrong.” 
After coming to the conclusion that the plaintiffs tendered the oil at 
such a time as enabled defendant to examine, weigh and receive it 
before the end of March, and thereby fulfilled all they contracted to do, 
he proceeds to examine some of the authorities cited, and then remarks, 
that the act of delivering goods, being an act requiring the concur- 
rence of both parties at the same time and place, in the absence of 
express stipulation, the law to some extent steps in and says “that 
the party who is to receive is bound to attend at a reasonable place, 
and wait till a reasonable hour, for the purpose of receiving what the 
other party is bound to deliver. If the party bound to deliver does 
not come and make the tender, then, when the reasonable hour is 
past, the party who is to receive, is no longer bound to attend: he is 
not bound to expect that the other party will come at an unreason- 
able hour, and he will be guilty of no default by departing. If the 
party who is bound to make the tender, afterwards come to the place 
where it ought to be made, and is then prevented from making a ten- 
der by reason of the absence of the other contracting party, he cannot 
allege that absence as an excuse for not performing his contract. Hav- 
ing neglected to attend at a reasonable time, he has, by his own act, 
rendered it impossible that he should make a tender, unless after- 
wards, and before the expiration of the period limited by the con- 
tract, he actually finds the other contracting party, but if he does find 
him, and actually makes a tender of the goods in time to enable him 
to examine, weigh, and receive what is tendered, the contract is then 
performed so far as relates to the party who is to deliver, and no 


question of reasonable time arises. It was pressed in argument, that’ 
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the doctrine contended for goes the length of establishing that a ten- 
der in the middle of the night would be good: and undoubtedly that 
is so, The person who is to receive the goods, certainly could not be 
bound to get up at an unreasonable hour to enable the other party to 
make a tender to him. But, if he were to choose to do so, and a ten- 
der were to be actually made within the period comprised in the con- 
tract, I think it would be a sufficient tender.” ° 

Parreson, J., after examining the special plea and verdict, remarks: 
“‘T apprehend the general rule of law to be, that where a thing is to 
be done on a certain day, it may be done ai any time before twelve 
o’clock at night, unless there be a particular usage, as in the case of 
a presentment of bills of exchange, and many other instances which 
may be put, and it follows that wherever that general rule applies, a 
tender or offer to do the thing at such an hour as that it can be com- 
pletely done before twelve o’clock at night, will be good. If the ten- 
der be actually made by that time, it is utterly immaterial whether it 
is late in the day or early, and whether the time is unreasonable or 
improper, in a popular sense; for the words have no /egal meaning, 
and the delivery, if made before twelve at night, will be good, and 
the tender to deliver, if actually made, must be equally good. If, in- 
deed, in this case the plaintiffs, when they went to tender the oil at 
half past eight, had found the premises of the defendant closed, and 
neither himself nor any one intrusted by him to receive goods, there, 
I apprehend that no tender could have been actually made, and this 
would have been the plaintiffs’ own fault for not coming at a time 
when the defendant could be found, he not being bound to wait on his 
premises till twelve at night. But here, the defendant was found, and 
the tender was made, and made within the fourteen days.” 

Axperson, B., after adverting to the contract, and the time when 
the tender was made, “ being, in fact, after the usual hours of mer- 
cantile business,” as the ground of defence, says, “if we were to hold 
this to be a sufficient defence, we should really introduce a new term 
into the agreement. Here, the tender is admitted to have been made 
to the defendant himself, and at an hour when he could have ex- 
amined and received the goods.” 

“TJ quite agree that the defendant was not bound to be at his ware- 
house at an unreasonably late hour; and if the plaintiffs had come 
and found the warehouse closed, and the defendant absent, and this at 
the hotr mentioned on this record, the plaintiffs would have failed to 
prove their tender of the goods. But the defendant was there,‘and 
the goods were actually tendered to him, and in time for him to have 
received them.” 
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Parke, B., after expressing the opinion that the judgment of the 
Common Pleas is erroneous, says, “ the question may be shortly stated. 
It is, what is the proper time of the day for a tender of goods under 
a contract to sell and deliver to another within a certain number of 
days, the mode of tender being in other respects reasonable and 
proper, (for it is found to be unreasonable only in respect of the dateness,) 
the tender being made to the vendee personally, and there being no 
usage of trade as to the time for delivery, to qualify or explain the 
contract. The law appears to have fixed the rule, that a party, who 
is by contract to pay money, or to do a thing transitory, to another, 
any where, on a certain day, has the whole of the day, and if on one of 
several days, the whole of the days, for the performance of his part of 
the contract; and until the whole day, or the whole of the last day, has 
expired, no action will lie against him for the breach of such contract. 
In such a case, the party bound must find the other, at his peril, and 
within the time limited; and he must do all that, without the concur- 
rence of the other, he can do, to make the payment, or perform the 
act, and that at a convenient time before midnight, such time varying 
according to the quantum of the payment, or nature of the act to be 
done. Therefore, if he is to pay a sum of money, he must tender it 
a sufficient time before midnight for the party to whom the tender is 
made, to receive and count; or, if he is to deliver goods, he must ten- 
der them so as to allow a sufficient time for examination and receipt. 
Where the thing to be done is to be performed ait a certain place, on 
or before a certain day, to another party to a contract, there the ten- 
der must be to the other party at that place; and as the attendance of 
the other is necessary at that place, to complete the act, there the 
law, though it requires that other to be present, is not so unreasonable 
as to require him to be present for the whole day where the thing is to 
be done on one day, or for the whole series of days where it is to be 
done on or before a day certain; and therefore it fixes a particular 
part of the day for his presence; and it is enough if he be at the 
place at such a convenient time before sunset on the last day, as that 
the act may be completed by daylight; and if the party bound, ten- 
der to the party there, if present, or if absent, be ready at the place 
to perform the act within a convenient time before sunset for its com- 
pletion, it is sufficient; and if the tender be made to the other party, 
at the place at any time of the day, the contract is performed; and 
though the law gives the uttermost convenient time on the last day, 
yet this is solely for the convenience of both parties, that neither may 
give longer attendance than is necessary; and if it happen that both 
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meet at the place at any other time of the last, or upon any other day, 
within the limited time, and a tender is made, the tender is good. This is 


the distinction which prevails in all the cases: where a thing is to be done 
any where, a tender at a convenient time before midnightjis sufficient; 


where the thing is to be done at a particular place, and where the law 
implies a duty on the party to whom the thing is to be done, to at- 
tend, that attendance is to be by daylight, and a convenient time be- 
fore sunset.” After referring to Withers v. Drew, Cro. Eliz. 676, and 
adverting to the reservation and covenant to pay rent, as illustrating 
the principle above laid down, he says: “ If, in this case, the goods 
had been delivered at a particular place, the vendor would have been 
bound to deliver, and the vendee to accept, at that place; and the ven- 
dee need not have been there except at a convenient time before sun- 
set; but a tender to the vendee at the place at any other time of the 
day, there being convenient time to receive, examine and weigh be- 
fore the termination of that day, would have been good. I there- 
fore think that the tender was good in this case in point of time, and 
consequently, that the plaintiffs having been able to meet with the 
defendant, and actually to tender the oil to him a sufficient time be- 
fore midnight to enable the defendant to receive, examine, and weigh 
the oil, performed, as far as they could, their part of the contract.” 

Wiuiams, J., also delivered an opinion, and Gurney, B., concurred; 
but our limits will not permit us to make further extracts. The great 
importance of the doctrine laid down in the case; the fact that the 
learned Judges of the Common Pleas, and the learned Chief Justice 
of the Queen’s Bench were of a different opinion; that the first im- 
pression made at the argument on several members of the Court, was 
adverse to the opinions they afterwards formed, and the fact that the 
doctrine of the case has received the direct sanction of a highly dis- 
tinguished American Court, will be, we think, ample apology to those 
having the reports containing this case, for occupying so much of our 
space. ‘To those who have not the reports, and from our experience 
we know there are many of our brethren who do not, and some who 
cannot, keep up with the multiplication of books, no apology is neces- 
sary. 

We cannot conclude, however, without extracting a sentence or two 
from the dissenting opinion of Lorp C. J. Denman. 

He says that the train of authorities cited rather tended to confirm 
him in his first impression,—* all applying to a tender of money con- 
tracted to be paid on a day certain; and they establish the principle 
that a tender on that day is not sufficient, but the tender must be at a 
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convenient time on that day. It may indeed be the wtermost conve- 
nient time; but, in requiring that the time should be convenient, the 
law qualifies the obligation to accept money on a particular day, from 
a regard to the ordinary wants and understood expectations of man- 
kind. I cannot see why the same qualification should not be intro. 
duced in reference to the delivery of goods. Indeed, I should rather 
say that consistency as well as reason exacts it, and that a greater va- 
riety of circumstances may affect the question of convenience.” * 

* * «Where the question is as to the delivery of bulky goods in a 
great commercial community, notoriously conducting its operations 
by certain rules known among all merchants, it seems to me obvious 
that the lateness of the hour may make a tender unreasonable, though 
the time may be sufficient for weighing, measuring, and warehousing. 
There ought to be opportunity as well as time. The known habits 
of the contracting parties may be taken into that account. Suppos- 
ing it to be clear that such delivery can not be made without a cer- 
tain force of laborers to receive and stow away goods, and notorious 
that all laborers employed in that trade left their work at an earlier 
hour than that ef the tender, I think a tender after that period would 
be unreasonable, and that the lateness of the hour might be truly 
stated as the cause.” 





Baltimore County Court: March, 1846. 


Mercnants’ Bank or Battrmore v. Bank or U. States. 
[From tae Pa. Law Journat.] 


An unsatisfied judgment in a State Court of competent jurisdiction, is no bar to 
proceedings instituted in another State on the same cause of action. 


A having commenced proceedings in Maryland, against B, by foreign attachment, 
and B having entered an appearance, and filed a plea of non-assumpsit, A subse- 
quently obtained a judgment against B in Pennsylvania, in a Court of competent 
jurisdiction, on the same cause of action, for the amount in controversy: Held, 
That such judgment was no bar to the proceedings in Maryland. 


Tuts proceeding was commenced by an attachment which was is- 
sued by the plaintiff on the 11th September, 1841, to recover the 
sum of $151,342.72. | 
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On the 24th September, the attachment was laid on certain real es- 
tate. At the following January term, there being no appearance, there 
was a judgment nisi. On the 25th January, under the 5th section 
of the act of Assembly of 1832, chapter 380, the defendants appeared 
by their counsel, and on the 29th April, plaintiff filed its declaration, 
to which defendants, on the same day, filed their plea of non-assumpsit. 
Afterward, on the 10th June, defendants, under leave of Court, filed 
an amended plea, in which it is alleged that the plaintiff ought not to 
maintain its action, inasmuch as the plaintiff, after the day of the issu- 
ing of the writ in this cause, that is to say, on the 31st day of March, 
1842, in a certain Court of Record, called the District Court for the 
city and county of Philadelphia, in the State of Pennsylvania, im- 
pleaded the said defendants in a plea of trespass on the case, &c., 
for the not performing the same identical promises and undertakings, 
and each and every of them, in the declaration mentioned; and that 
such proeeedings were thereupon had in said Court in that plea, that 
afterwards, to wit, on the 23d day of April, 1842, the plaintiff, by the 
consideration and judgment of the said Court, recovered, on the said 
plea against the said defendants, $159,676.20 for its damages; which 
it had sustained on occasion of the not performing the same identical 
promises and undertakings in the said declaration mentioned; that the 
said judgment still remains in full force and effect, not in the least re- 
versed, satisfied, or made void; wherefore the defendants pray judg- 
ment if the plaintiff ought to maintain its aforesaid action. To this 
plea there was a general demurrer filed on the 20th June, 1842; and 
it is the questions arising under this demurrer, filed on the 20th June, 
which the Court is now called upon to determine. 


The questions presented by counsel were: 

1. What is the effect, within the State, of a judgment rendered in a 
sister State? 

2. What is the nature of the defendants’ defence? 

3. What is the nature of the defendants’ plea? 


Mr. M* Manon, Mr. Brown, and Mr. Brune for the plaintiff, and 
Mr. Mereoprra for the defendant. 


Lecranp, J., after stating the case as above, said: The first of 
these questions arises out of the first section of the fourth article of 
the Constitution of the United States, which provides that “ full faith 
and credit shall be given in each State to the public acts, records and 
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judicial proceedings of every other State. And Congress may, by 
general laws, prescribe the manner in which such acts, records and 
proceedings shall be proved, and the effect thereof.” 

In execution of this constitutional authority, Congress, on the 26th 
May, 1790, provided, by enactment, the mode of authentication, and 
that “ the records and judicial proceedings, authenticated as aforesaid, 
shall have such faith and credit given them in every Court within the 
United States as they have, by law or usage, in the Court of the State 
from whence the said records are, or shall be taken.” 


[After citing, and commenting on Mills v. Duryee, 7 Cranch, 481; 
Hampdon v. M’Connell, 3 Wheaton, 284; M’Elmoyle v. Cohen, 13 Pe- 
ters, 312; Cameron v. Wurtz, 4 M’Cord, 278; Brengle v. M’Clellan, 7 
Gill & Johnson, 434; the learned Judge proceeded:] 


The doctrine obligatory upon us, on this subject is, undoubtedly, 
contained in the authority to which I have referred; and, if I rightly 
comprehend it, it is this: By the first section of the fourth article of 
the Constitution of the United States, and the act of Congress of 26th 
May, 1790, it was intended that the judgments of a State Court 
should have, to a certain extent, the character and validity of a do- 
mestic judgment, in every other State Court in the Union: that is to 
say, they should have the same faith, credit and validity, as in the 
State where they were rendered, so far as their existence and their 
conclusiveness on the merits of the original cause of action is con- 
cerned, and therefore not to be impeached, except on the ground of a 
want of jurisdiction, or of fraud. But beyond this, they are to be 
considered foreign judgments, and to be dealt with accordingly. 

If this be true doctrine, there can be no difficulty in understanding 
several of the decisions cited in argument. The case in 13 Peters, 
312, the one in 4 M’Cord, 278, and the case of Brengle v. M’Clellan, 
7 Gill & John. 424—all these cases, in my apprehension, are decided on 
the ground that the constitutional provision and the act of Congress only 
render the judgments of sister States domestic judgments so far as their 
existence as judgments of the Staterendering them, and their conclusiveness 
on the merits are concerned. And this being so, it necessarily follows, that 
in the distribution of assets, the lex fori must govern, for it prescribes 
the remedy; and, as there is no constitutional inhibition on the States 
in regard to the remedy, and no legislation in this State in regard to it, 
the lex fori is to be ascertained only from the principles of the com- 
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mon law. That is to say,in the absence of any legislative enact- 
ment on the subject, (except for the purposes already indicated,) the 
rank and character, in this State, of a judgment rendered in a sister 
State, is that affixed to foreign judgments by the common law. 

It is confidently believed that these views are FuLLy sustained by 
the latest decision of the Supreme Court of the United States on the 
subject. In that case of M’Elmoyle v. Cohen, it was held, that although 
by the act of Congress of 1790, judgments rendered in a sister State 
are made debts of record, yet they do “ not carry with them into another 
State the efficiency of a judgment upon property or persons, to be 
enforced by execution.” And that to give them the force of judg- 
ments in another State, they must be made judgments there, and that 
judgments out of the State in which they are rendered, are only evi- 
dence in a sister State that the subject-matter of the suit has become a record 
which cannot be avoided but by the plea of nul tiel record. It was, more- 
over, held, that such judgments have nor the force of domestic judg- 
ments beyond the jurisdiction declaring them to be judgments, but 
are only domestic judgments as to the merits of the claim or subject- 
matter of the suit. At was also decided, that such judgments in States 
other than the one where they were rendered, do not take precedence 
of simple contract debts, unless they have assigned to them such pre- 
cedence by the Jocal law of such other States. 

It is supposed, and has been very ably argued to that effect, by the 
counsel for the defendants, that the Supreme Court, in deciding such 
judgments to have no precedence in simple contract debts, rested their 
decision, in this regard, wholly on the supposed intention of the Leg- 
islaiure of Georgia, as expressed in ifs enactment. ‘To my mind, it 
is clear, that the Court meant to assert the principle independently of 
all legislation of the States, and to rest it for support on the princi- 
plesof the common law. The doctrine and reasoning of the case of 
Cameron v. Administrator of Wurtz, are both adopted, and the Court 
observe, in speaking of that decision, that it was “correctly placed 
upon the footing that the first section of the fourth article of the Con- 
stitution has effected no change in the nature of a judgment; and, if 
possible, to prevent misapprehension, the Court go on to observe, that 
if this case had not been before them, and the point had been then 
presented as an original question, they would have come to the same 
conclusion. And this seems to be the view taken by our Court of 
Appeals, in the case of Brengle v. M’Clelland, where it is said, a judg- 
ment in another State can rank only as a simple contract claim in the 
distribution of assets—the conclusive effect given to it by the Consti- 
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tution and act of Congress, as a judgment, not operating to place it 
upon an equal footing with a judgment obtained in Maryland, in the 
distribution of assets, but leaving it, in this respect, to the operation of 
common law principles, according to which it wouid be considered a 
foreign judgment, and be paid as a simple contract debt.” 

Now, if it be true, that neither the Constitution nor the act of the 
26th May, 1790, effected any change in the nature of the judgment, 
then it follows as a necessary consequence, that its character is pre- 
cisely the same as though the Constitution had been silent on the sub- 
ject. And this being so, the question is,in what light are foreign 
judgments viewed? ‘There can be no doubt on this subject. They 
have always been considered in the light of simple contracts; and 
being so regarded, they cannot be held to merge the original cause of 
action, for it is of equal dignity. Indeed, the whole doctrine of 
merger proceeds on the idea, that the simple contract has been merged 
in one of higher dignity and grade. To use the language of Curr 
Justice Trinpat, in Smith v. Nichols, 35 Eng. C. L.94: “The ground 
on which a plea of judgment recovered bars the plaintiff from any 
further action, is, that the original nature of the debt or damage, 
where it may be sought to be recovered, ts changed; that he has a higher 
remedy: he has a judgment in a Court of Record on which he can 
issue an execution.” Now let us test this case by these principles, for 
the purpose of ascertaining whether there is any merger because of 
the judgment recovered in Philadelphia. Chief Justice Tindal tells 
us that this takes place because “the original nature of the debt or 
damage where it may be sought to be recovered, is changed ;” and the Su- 
preme Court of the United States have decided, that the Constitution 
“has effected no change in the nature of the judgment,” adopting the 
language of 4 M’Cord, 278, which is, that beyond the limits of the State 
where it is rendered, it is regarded but as asimple contract. From this 
it clear, there is no change in the nature of the original cause of ac- 
tion, and therefore there can be no merger. Again, Chief Justice 
Tindal tells us, that merger takes place because the party “has a 
higher remedy: he has a judgment in a Court of Record, in which he 
can issue an execution.” The Supreme Court of the United States, 
both in the case of Mills v. Duryee, and in the case of M’Elmoyle v. 
Cohen, tell us, that a judgment rendered in a sister State is not'such 
a judgment as on which an execution may issue in a different State. 

From this examination of the nature of a judgment rendered in a 
sister State, and what is necessary to work a merger, it must be ap- 
parent, that the judgment in Philadelphia does not work an ex- 
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tinguishment or merger of the original cause of action, which is the 
groundwork of this case. And this view is fully and most distinctly 
taken in numerous cases. In the case of Smith v. Nichols, it is ex- 
pressly decided, that a foreign judgment, (and I have shown this to 
be such, in the attitude in which it is presented to us,) is nothing more 
than an agreement between the parties to the extent of the debt 
or damage; and Judge Parsons,in the case of Bissell v. Briggs, 9 
Mass. R. 462, (a case recognized with the highest approbation by the 
Supreme Court of the State of New York, in 5 Wend. 155,) says, that 
such judgments, 7. e., judgments of sister States, may be declared on 
“as evidence of debt or promises,” thus showing that the original na- 
ture of the cause of action is not merged in the judgment. 

But it is said, admitting this to be so, still this plea is good, and the 
judgment a conclusive bar to this action, beause it is used defensively. 

It is undoubtedly true, that a distinction has been taken between 
suits brought to enforce a foreign judgment and a suit brought against a 
party whosets up such judgment asa defence to the suit. In the former 
it is held, that no sovereign is bound to enforce a foreign judgment; 
but it is otherwise where the defendant sets up a foreign judgment as 
a bar to proceedings. Story’s Conflict of Laws, § 598. But does this 
case come within the rule? Is not what is meant by setting up a for- 
eign judgment as a bar to the suit, the pleading of such a foreign 
judgment as shows that the right has been decided to be with the de- 
fendant, or such an one as shows that he is exonerated from ail lia- 
bility? In such a case the matter is res judicata, and ought to be 
received as conclusive evidence of right. But this is not such a case: 
here the judgment pleaded does not establish the right to be with 
the defendant, but with the plaintiff; it being nothing more, to use 
the language of Chief Justice Tindal, than the ascertainment of the 
amount of the debt, and asit does not merge that by giving a higher 
remedy, it can be no bar tothe action. This is precisely the doctrine 
asserted in Smith y. Nicolls, and in Hall v. Odber, 11 East. 118. 

Entertaining these views, it is not necessary I should consider at 
iength the other questions raised in the case. 
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Court of Queen’s Bench: Trinity Term, 1846. 
Bariey v. Watrorp. 


If A knowingly utter a falsehood to B, with intent to defraud B, and with a view to 
his own profit, and B giving credit to the falsehood, is injured thereby, he may 
maintain an action against A for the false representation. 


Casg. The declaration stated, that the plaintiff, before and at the 
time of the committing of the grievance by the defendant thereinafter 
mentioned, was and from thence hitherto hath been, and is a printer 
of silk goods, and hath during all that time used, exercised, and car- 
ried on the trade and business of a printer of silk goods; and the 
plaintiff, before, &c., had sent and delivered to the defendant divers 
lots of printed goods, and in the last lot of such goods, which the plain- 
tiff had so sent and delivered to the defendant before the committing 
of the grievance hereinafter mentioned, there were divers woven 
fabrics of silk, to wit, silk handkerchiefs, which had been printed by 
the plaintiff, in the way of his said trade or business, with a certain 
pattern or design for the ornamenting of the said silk handkerchiefs, 
and had been published by the plaintiff to the defendant and other 
persons, before the committing of the grievances, &c.; and the plain- 
tiff, before and at the time, &c., was also about to print other woven 
fabrics of silk, to wit, other silk handkerchiefs, in the way of his said 
trade or business, with the same pattern or design for the ornamenting 
of the last mentioned silk handkerchiefs, and to publish the same when 
so printed in the way of the plaintiff’s said trade or business, for gain 
and reward to the plaintiff in that behalf; of all which premises, the 
defendant, before and at the time, &c., had notice. Nevertheless, 
the defendant, well knowing the premises, but contriving, &c. craftily 
and subtilely to deceive, injure, and defraud the plaintiff in this behalf, 
and to induce him to desist from printing or ornamenting any more 
handkerchiefs with the said design or pattern, and to deprive him of 
all the gains and profits which he might and would have made and de- 
rived therefrom, and to cheat the plaintiff out of the benefit, profit, 
and advantage of the said design or pattern, and to acquire the same 
for the sole use and benefit of him, the defendant, and to put the 
plaintiff to great and unnecessary expense and trouble, and to vex, 
harass, and injure the plaintiff, heretofore and long after the Ist day 
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of September, 1843, to wit, &c., falsely, fraudulently, and deceitfully 
represented and affirmed to the plaintiff of and concerning the said last 
lot of goods so sent and delivered to the defendant as aforesaid, and 
of and concerning the said silk handkerchiefs contained therein, and 
which the plaintiff had printed and ornamented and published with 
such design or pattern as aforesaid, that in the said last lot of goods, 
there was a copy of a registered pattern, and that the parties having 
asked the defendant for the printer, he, the defendant, was obliged to 
give the plaintiff’s name, and that the said parties intended to proceed 
against the plaintiff in the most expensive way, by injunction and 
order through the Court of Chancery, (thereby then meaning that 
the said pattern or design, with which the said silk handkerchiefs so 
contained in the last lot of goods were printed and ornamented as 
aforesaid, was a copy of a pattern or design which had been and was 
registered, and the copyright in which was then subsisting, according 
to the statutes then and still in force relating to the copyright of de- 
signs, and that the parties interested in the said pattern or design had- 
asked the defendant who was the printer of the said silk handkerchiefs, 
and that he, the defendant, had been obliged to give, and had given 
them the plaintiff’s name as the printer of the said silk handkerchiefs; 
and that such parties interested intended to proceed against the plain- 
tiff, to prevent him from pirating the said design, by injunction and 
order through the Court of Chancery:) whereas, in truth, and in fact, 
no such pattern or design as aforesaid, nor any pattern or design re- 
sembling the said pattern or design, printed on the said silk handker- 
chiefs by the plaintiff, had been or was registered according to the 
statutes aforesaid, as the defendant, at the time of making the false 
representation aforesaid, well knew; and whereas, in truth and in fact, 
there were no parties interested in the said design as represented by 
the defendant, nor had any such parties asked the defendant for the 
printer of the said silk handkerchiefs, nor had the defendant given 
them the plaintiff’s name as the printer of the said silk handkerchiefs, 
nor did any such parties intend to proceed against the plaintiff by injunc- 
tion or order through the Court of Chancery, as the defendant at the 
time of his making the false and fraudulent representation and affirma- 
tion wellknew. By means and in consequence of which said false and 
fraudulent representation and affirmation, so made by the defendant 
to the plaintiff, as aforesaid, the plaintiff, believing the same to be true, 
and not knowing to the contrary thereof, was then led, caused, and in- 
duced to, and did then travel and journey a long distance, to- wit, 
from Glasgow to London, and there remain for a long time, to wit, 
ten days, for the purpose of inquiring into the matters so represented 
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and affirmed to the plaintiff as aforesaid, and of endeavoring to sat- 
isfy the said supposed parties, whom the defendant had represented 
as about to proceed against the plaintiff as aforesaid, and to induce 
such supposed parties to forbear proceeding against the plaintiff through 
the Court of Chancery, as the defendant had represented they were 
about to do as aforesaid; and thereby was necessarily put to and in- 
curred great expense of his, the plaintiff’s, moneys, amounting to a large 
sum, to wit, &c., in and about the making of such journey as afore- 
said, and of such inquiries as aforesaid, and in and about staying and 
remaining in London, and at divers places away from the plaintiff’s 
home, for the purposes aforesaid, and in and about returning to the 
plaintiff’s residence, to wit, at Glasgow aforesaid, and was also hin- 
dered and prevented during his absence from home as aforesaid, from 
following or attending to his said trade or business, in so ample a man- 
ner as he otherwise might and would have done. And also, by means 
of the said false and fraudulent representation and affirmation, so 
made by the defendant as aforesaid, the plaintiff, believing the same 
to be true, and not knowing to the contrary thereof, was then caused 
and induced to, and did actually abstain from printing or ornamenting 
and publishing a large number, to wit, 20,000 silk handkerchiefs with 
the said pattern or design, in the way of his said trade or business, 
which he otherwise might and would have done, and which he, the 
plaintiff, then had orders to do from divers persons, to wit. P. J. and J. 
N., and for the printing whereof the plaintiff would have received di- 
vers large sums of money of the said persons respectively, amounting 
together to a large sum, to wit, &c., and was also caused to, and did 
abstain from selling or disposing of a large number, to wit, 20,000 silk 
handkerchiefs, which the plaintiff had before, &c., printed with the 
said pattern or design, and which the plaintiff otherwise might and 
would have disposed of for large sums of money, and thereby the 
plaintiff hath not only lost and been deprived of all the gains and 
profits, amounting toa large sum of money, to wit, £50, which he 
might and otherwise would have made and derived from printing more 
of the said handkerchiefs with the said design, for reward to be paid 
to him in that behalf as aforesaid, but also by reason of the premises, 
the copper-plates and engravings of the said pattern then belonging 
to the plaintiff, and being of great value, to wit, &c., became and were 
rendered of no use or value to the plaintiff; and by means of the 
premises also, the defendant was enabled to and acquire, exercise, and 
enjoy the use, benefit, and advantage of the said design for the orna- 
menting of silk handkerchiefs to the exclusion of the plaintiff, and 
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was enabled to and did cause to be printed with the said design, and 
published and sold for his profit and advantage a large number, to 
wit, 20,000 silk handkerchiefs, and was enabled. to enjoy and take, 
and did take and enjoy the profits and advantages arising from the 
application of such design to silk handkerchiefs as aforesaid, amount- 
ing to a large sum of money, to wit, £100, without the competition 
of the plaintiff therein, and to the exclusion of the plaintiff from the 
benefits and profits thereof, &c. General demurrer. 


AspLanp, in support of the demurrer; Brown, contra. The follow- 
ing authorities were cited: 2 Starkie on Ev. 268, tit. “ Deceit ;” Bailey v. 
Merrill, 3 Bulst. 94; Pasly v. Freeman, 3 T. R. 64; Vernon v. Keys, 
12 East, 632; Kelly v. Partington, 5 B. & Ad. 645; s. c. 27, E.C. L. 
144; Gutsole vy. Mathers, 1 Mee. & Wels. 495; Haycraft v. Creasy, 2 
East, 92; Trapp v. Lee, 3 B. & P. 367; Hamar v. Alexander, 2 New 
Rep. 241; Eyre v. Dunsford, 1 East, 318; Gainesford v. Blachford, 6 
Price, 36; Corbett v. Brown, 8 Bing. 35, s.c. 21 E. C. L. 211; Taylor 
v. Ashton, 11 Mee. & Wels. 401; Turnley v. Macgregor, 6 Man. & Gr. 
46, s. c.46 E. C, L. 45; Evans v. Collins, 5 Q. B. Rep. 804, s. c. in 
error, 820 s. c. 48 E. C. L. 803, 819. 


Lorp Denman, C. J. Our judgment in Evans v. Collins was not 
overruled by the Court of Error, so far as it is applicable to the pre- 
sent case; for there the defendant believed, and had good reason to 
believe, the representation to be true, and there was no fraudulent in- 
tention to deceive. Here fraud is alleged. 

Cur. ado. vult. 


The judgment of the Court was subsequently delivered by— 


Lorp Denman, C. J., who, after stating the declaration, proceeded: 
The judgment which was given in this Court, in Evans v. Collins, af- 
firming the proposition that every false statement made by one per- 
son, and believed by another, and so acted upon as to bring loss upon 
him, constituted a grievance, for which the law gives a remedy by ac- 
tion, has been overruled by the Court of Exchequer Chamber, which 
did not deny the authority of Humphreys v. Pratt, 5 Bligh, 154, in the 
House of Lords, but thought it might be distinguished from Evans v. 
Collins. Whether, in point of reasoning, that distinction is very sat- 
isfactory, we need not enquire; for, having been established by the 
Court of Error, it must prevail. And on the more general subject, 
we must admit the reasonableness of the doctrine there at length laid 
down; for if every untrue statement which produces damage to ano- 
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ther, would found an action at law, a man might sue his neighbor for 
any mode of communicating erroneous information, such, for example, 
as having a conspicuous clock too slow, since the plaintiff might be 
thereby prevented from attending to some duty or acquiring some ben- 
efit, A doctrine creating legal responsibility, in cases so numerous 
and so free from blame, must be restrained within some limits. But 
an averment that the falsehood of his representation was known to 
the defendant, and that he knowingly and wilfully uttered it, seems 
to carry the matter somewhat farther. If, indeed, he were under any 
legal obligation to state the truth correctly to the plaintiff, there would 
be a grievance in misleading him, for which an action on the case 
would lie—still more so, if he made the false representation with a 
view to some unfair advantage to himself. Now here,on minutely 
examining the allegation, though not very scientifically made, we 
think it sufficiently appears that the defendant uttered, knowingly, 
a deliberate falsehood on this subject, with a view to his own lucre. 
It is averred that he did so witha design to deprive the plaintiff of 
the benefit of the last lot of goods, and to acquire it for his own sole 
use; and it is very plain that this object might have been effected in 
the manner alleged (by deterring plaintiff from bringing his goods 
into the market.) The defendant has no right to say that the plain- 
tiff was wrong in giving him credit for the truth of what he said; and 
there is no doubt that the special damage naturally flowed from the 
plaintiff’s confidence in the defendant’s false assertion. We think, 
therefore, that the plaintiff has stated a good cause of action, and the 
demurrer must be overruled. 

The objection that the innuendo is larger than the representation, 
is answered by the remark that no innuendo was required.* 


Judgment for the plaintiff. 





* The following cases, besides those cited above, elucidate, more or less, the gen- 
eral principles of this action: Scott v. Lord, Peters’ Ca. 226; Cowen v. Simpson, | 
Esp. 291; Burton v. Lloyd, 3 Esp. 208; Thompson v. Bird, 1 Campb. 4; Richardson 
v. Smith, 1 Campb. 277; Hutchinson y. Bell, 1 Taunt. 558; Freeman v. Baker, 5 B. 
Ad. 797, 8. c.27, E. C. L, 194; Foster v. Charles, 6 Bing. 396, s.c. 19 E. C. L. 113 
7 Bing. 105 s. c. 20 EB. C. L. 64; Clifford v. Brooke, 13 Ves. 131; Hart v. Talmadge, 
2 Day, 381; Wise v. Wilcox, 1 Day, 22; Ward v. Centre, 3 J. Rep. 271; Patten v. 
Gurney, 17 Mass. 182; Upton v. Vail, 6 J. Rep. 181; Young v. Covill, 8 J. Rep. 23; 
Allen vy. Addington, 7 Wend. 10—11 Wend. 375; Weeks v. Burton, 7 Vi. 67; Brown 
v. Marsh, 8 Vt. 313; Russell v. Clark, 7 Cranch 69; Page v. Bent, 2 Met. 371; Lord v. 
Colby, 6 N. H. 99; Gallager v. Brunel, 6 Cowen, 346; Nt v. Whitmarsh, 1 Met. 1; 
Lobdell v. Baker, 1 Met. 193 & 3 Met. 469; Stone v. Denny, 4 Met. 151; Melbury v. 
Watson, 6 Met. 246; Kidney v. Stoddard, 7 Met. 252; Williams y. Wood, 14 Wend. 
126; Weatherford v. Fishback, 3 Scam. 170. 
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Supreme Judicial Court, Maine, October Term, 1846, at Bangor. 
Srare v. Ezra Canney. 
INDICTMENT FOR MURDER. 


Tue case is reported at length in the January (1847) number of 
the Law Reporter. In the progress of the trial, the State offered 
John A. Peters, Esq., to prove what a witness, now deceased, testi- 
fied, at the examination before the magistrate in April. Mr. Peters tes- 
tified that he acted as counsel in behalf of the government, at the ex- 
amination; that the deceased witness was sworn and examined; that 
he took down her testimony in writing, in the usual mode, using her 
language, and not his own; that he took it substantially as the wit- 
ness gave it—made it more concise than the witness gave it. He left 
out many of the connecting words, but preserved her language as 
well as he could; that he had a general recollection of her testimony, 
but could not state three lines without his minutes; that he could not 
say certainly that he took down all the testimony of the witness, as 
there was considerable testimony in cross-examination of many of the 
witnesses as to localities, which he did not take down, and he did not 
remember whether this witness was examined or not on those points. 

It was objected to the introduction of the testimony, 1. as being in 
contravention of the bill of rights, which provides that the accused 
shall “be confronted by the witnesses against him;” 2. that if admis- 
sible in civil cases, it was not so in criminal cases; 3. that if admitted, 
the witness must state the exact words of the deceased witness, and 
all that she said. Various authorities were cited. 


Tenny, J., said, in relation to the objection arising under the bill of 
rights, thet our Constitution was not more ample and guarded than 
the English common Jaw under magna charta, and this kind of testi- 
mony was admitted there. The right secured applied to the witness, 
and not to the subject-matter of his testimony. . An opportunity had 
been given to cross-examine, and the evidence had been given under 
oath. He was of opinion that the rule applied in criminal cases. On 
the other point, he was of the opinion that the testimony might be ad- 
mitted, even according to the cases in Massachusetts, and particularly 
Warren vy. Nichols, 6 Metcalf, 261, where the conclusion of the Court 
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was, that the witness must state the testimony in the language of the 
witness, In this case, Mr. Peters, in effect, said that he could state 
it in all essential particulars, in her language. 


Suer ey, J., concurred in relation to the constitutional question, and 
on the other point he also concurred in the views of his associate, in 
determining the question then before them. He proceeded at some 
length to give his own views on the general question of the admissi- 
bility of this kind of testimony. He said there was some conflict in 
the decisions, and he was not in all respects satisfied with the reasons 
given in any of them. What is the purpose? It is to introduce to 
the jury the same testimony which the deceased gave under oath at 
a former trial. Is the Janguage evidence? Never. It is only the 
means of communicating facts, and the jury act upon facts. As an 
illustration, in the case now on trial, witnesses had testified that the 
deceased had many wounds inflicted, and also to other facts. Ask 
any one of the jary if they can repeat the exact language, in which 
those facts were communicated, and they will say they cannot. They 
act upon the facts communicated, and not upon the vehicle by which 
the facts are communicated. The vehicle is dismissed. The Court 
and jury do not act upon the words, except in some peculiar cases, 
The rule that the exact words must be given, originated in the re- 
mark of an English Judge, and was incorporated into Mr. Phillips’ 
treatise. In Massachusetts, they sa¥ you cannot introduce the same 
evidence, unless the witness can give the exact words, and all of them. 
This I dissent from. The same ideas and facts are the same evidence. 
The witness here says that he has no doubt that he took down her 
testimony substantially, using her own words, and not his owh, except 
some small words. He says he must recur to his minutes. This he 
has a right to do. He says there may be some facts stated by the 
witness which he does not remember, and has not on his minutes. 
But he also says, if any such, they relate to geographical limits, and 
the situation of buildings. These things do not touch the question of 
guilt or innocence. It is objected that this decision creates an issue, 
as to what was in fact testified to by the witnesses. The answer is, 
if it may create such an issue, the same kind of issue may arise, where 
a witness undertakes to give the exact words. In fact, the latter rule 
would probably lead to more issues than the former.* 





* Vide 1 Cowen & Hill’s notes to Phillips, p. 578; Melville v. Whiting, 7 Pick. 79; 
Glass vy. Beach, 5 Verm. 172; Hobson v. Doe, 2 Blackford, 308, note and authorities 
there cited; Bliss v. Long, Wright, 351; Smith v. Smith, Wright, 643; State v. Rich- 
ards, 18 Pick. 434, and authorities there cited; 1 Greenleaf Ev. s. 165 & 166, & notes; 
Warren v. Nichols, 6 Metcalf, 264. 
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Waurrman, C. J., was not present. 


The witness then gave his testimony as to the evidence of the de- 
ceased witness. 

Subsequently, the State offered the same witness to prove what a 
witness testified to at the same examination, that witness having, since 
that time become insane, and being in the Insane Hospital. It was 
proved that she was insane, but the physician of the Hospital stated 
that it was not a hopeless case; that there was a prospect that she 
might recover, and the chance was probably somewhat in favor of re- 
covering. 

The Court, upon this evidence, excluded the testimony, deciding 
that if such testimony can ever be admitted in case of insanity, it can 
only be in the case of confirmed and hopeless insanity, and not in a 
case like this. 
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An Introduction to Equity Jurisprudence, on the basis of Story’s Com- 
mentaries, with Notes and References to English and American Cases, 
alapted to the use of Students. By James P. Houcompr. Such is the title 
of a work, published by Derby, Bradley & Co., of this city. It is an 
octavo volume of about 300 pages. 

Mr. Holcombe is a very reputable member of the Cincinnati bar, 
and becoming a volunteer in book-making, the profession have a right 
to expect no little from his pen. 

A bill in Chancery, to enjoin the publication and sale of this book, 
has been filed by the representatives of Jadge Story, in the Circuit 
Court of the United States for this District, charging that it is an in- 
fringement of the copyright secured by the Judge for his Comment- 
aries on Equity Jurisprudence. That proceeding is now pending: by 
some arrangement the book is to be continued on sale without preju- 
dice to the rights of any of the parties. As one of the Editors of 
this journal, not the writer of this article, is of counsel for the com- 
plainant, we shall intentionally abstain from expressing an opinion 
upon the question in controversy, whatever may be the views we en- 
tertain. This will necessarily restrict us in our examination of the 
book. 
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We need not speak of the value of the works from the pen of 
Judge Story. They are indispensable to the professional man, and 
some of them are necessary to complete the library of a private gen- 
tleman. Whatever tends to increase the study of his works, or aids 
in any degree in diffusing the vast learning of that great man, (aside 
from the question of infringement of the copyright,) is certainly to be 
encouraged. Judge Story was truly a great man. Pre-eminently dis- 
tinguished as a jurist, his knowledge and character have commanded 
the admiration of the profession at home and abroad, Skilled in all 
the subtileties, maxims, and principles of the commen law; intimately 
acquainted with commercial and maritime jurisprudence, and pro- 
foundly versed in the doctrines and rules in Equity; he has, in his 
opinions as a Judge, in the numerous works from his pen, by his pub- 
lic lectures and private instruction, contributed largely, very largely, 
to American jurisprudence—to that stock of knowledge upon which 
the stability of our institutions depends. We are apt to think and 
speak of him only as a lawyer, when in truth he belongs not to the 
profession alone, but to the country; and it would be well for the 
country, whose institutions are based upon the knowledge of the peo- 
ple, if there could be spread abroad throughout the land, more of that 
pure and elevated character, sound and enlightened views, and eru- 
dite and masterly expositions of the constitution and the laws, which 
so peculiarly distinguished him as a Lawyer, Judge, Author, and 
Teacher, 

We are told by Mr. Holcombe, in his preface, that his book is not 
intended to supply the place of Judge Story’s Commentaries on Equity 
Jurisprudence; that the text is substantially an abridgment of that 
work, Whether an abridgment or not, and whether or not he hada 
right faithfully to abridge that work, are questions upon which we 
have agreed to be silent. Whatever it may be held to be, Mr. Hol- 
combe says, it was intended to serve as an introduction, a companion 
and supplement to the Commentaries; that the young man, who has 
no previous knowledge of the principles of the science, confused amid 
a labyrinth of particulars, is unable to prosecute his studies with en- 
lightened and discriminating attention. A clear, concise, and method- 
ical outline of the general principles of Equity, containing only that 
which is important to remember, would not only supply a want which 
is felt by every student, in the early stages of his readings, but would 
greatly facilitate his future progress, by furnishing him with the means 
of arranging, digesting and reviewing his knowledge. The present 
volume, he continues, is designed to accomplish, to some extent, these 
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ends; and, from the examination we have been able to give the work, 
we think it is well adapted to the end in view. It is copiously filled 
with notes, principally of American decisions, No doubt, much labor 
has been bestowed upon it; yet we have noticed, with regret, one or 
two evidences of haste. No work can be perfect: that is not the lot 
of mortals; but in such a work, with the manifest evidence of ability, 
errors of haste, and even of slight inattention, are scarcely excusable. 
It is, however, an excellent book, peculiarly adapted to the use of the 
student; indeed, for him it is a capital book; and, in the language of 
Chancellor Kent, “it may be eminently useful in facilitating and re- 
commending the study and knowledge of the Equity administration 
of justice.” To all who desire to learn what is meant by Equity, by 
Chancery principles, it will be found to be instructive and interesting; 
and the general reader will rise from the perusal of it with clear and 
distinct ideas of the Court of Chancery, of which he has heard so 
much, and about which there seems to be such singular and extraor- 
dinary opinions. 

The mechanical execution of the book does credit to the taste and 
enterprise of the publishers. 


Commonwealth v. Harman. The January (1847) number of the 
Pennsylvania Law Journal contains a full report of this case. The 
prisoner, a woman, was indicted for the murder of her infant child. 
She was tried before Grsson, C. J., and Counter and Batt, Justices, 
Philadelphia, Nov. 1846. The constable who arrested the defendant, 
was asked, * Did the prisoner make any statement to you?” 

Mr. Lenuman, for the defence, objected, and’ asked leave to inter- 
rupt the examination by calling the magistrate who had committed 
the defendant, to prove that another statement had been before that 
time unduly obtained, from which he argued that the subsequent 
statement was elicited under the same improper influence. The Court 
allowed this, and the magistrate being called, testified that he had 
sworn the prisoner; that he had said to her, “if you do not tell the 
truth, I will commit you,” and had farther said, “it will be better 
for you if you do tell the truth.” 

After argument from Mr. Sroxes for the Commonwealth, and Mr. 
Lenman for the defence, the opinion of the Court was given by 

Grsson, C. J. We consider the evidence to be inadmissible. The 
nature of the transaction in the magistrate’s office was such as to ex- 
clude it. “If you do not tell me the truth, I will commit you,” was 
the language used to her—language sufficient to exclude any confes- 
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sion induced by it. The administering of an oath by the magistrate 
under such circumstances, was a gross outrage upon the accused: any 
information drawn by it, or subsequently given on its basis, is inad- 
missible. Here there was an interval of only a night and a part of 
a day between the evidence as thus extracted, and that now sought 
to be introduced. Gibson, the constable, was present at both periods; 
and his presence, as well as the continuance of the same scenery as 
surrounded the prisoner at the first confessedly inadmissible confes- 
sions, were calculated to produce on the mind of the prisoner the same 
influence at the latter period as existed at the first. No warning was 
given, but on the contrary the only question. put was one tending to 
entrap the prisoner. 


The Constitution of Wisconsin. We take the following summary 
from the Herald, of this city: 


It gives to the Governor the power of vetoing all bills, under restric- 
tions similar to those of the Presidential veto. 

Representatives to the State Legislature are to be elected annu- 
ally; Senators biennially. Each member is to receive as a compen- 
sation two dollars per diem for each day’s attendance during the first 
forty days of the session, and one dollar a day for each day’s attend- 
ance during the remainder of the session. 

The State is divided into five Judicial Circuits, in each of which is 
to be organized and held a Circuit Court, by a single Judge. The 
five Circuit Judges compose the Supreme Court. Each Circuit Judge 
is to be elected by the voters in the Circuit, in which he is obliged 
to reside after his election. No Circuit Judge is to hold Court in the 
same Circuit more than one year out of five. 

Tribunals of Conciliation are to be organized, but without the power 
of rendering obligatory judgments without the consent of parties, 

Testimony in equity cases is to be taken in like manner as in cases 
at law. 

Those who have the right of suffrage, are included in four classes: 
White citizens of the United States; white persons not citizens, but 
who have declared to be citizens by law of Congress; and all civilized 
Indians not members of any tribe. 

There is to be a State Superintendent for the supervision of public 
instruction, and permanent provision for common schools. 

_ Libraries are to be established, one at least in each town and city, 


to be supported by military fines, and fines assessed for breaches of 
the penal laws. 








—— 
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All banking is prohibited by persons or corporations within the State, 
or as agents of foreign banks. Corporations are forbidden the privi- 
lege of receiving deposits, of discounting notes, or buying bills of ex- 
change. The circulation of any paper money, under the denomina- 
tion of ten dollars, is forbidden after 1847, and of any under the de- 
nomination of twenty dollars after 1849. 

The faith and credit of the State is forbidden to be pledged for 
carrying on any work of internal improvement. 

The credit of the State is never to be loaned in aid of any individ- 
ual or corporation. 

The State can never contract any debt greater than one hundred 
thousand dollars, and not then, except with the consent of two-thirds 
of the Legislature; and the law authorizing it, shall lay an annual 
tax sufficient to pay the annual interest, and also a tax sufficient to 
pay the principal in five years. 

All property of the wife, real or personal, owned at marriage, or 
acquired after, is to be her separate property, to be liable to her sepa- 
rate debts before marriage. 

Forty acres of land, or any lot or lots ina town or city, not exceed- 
ing one thousand dollars in value, is to be exempt, as a homestead, 
from sale on execution. No divorce shall be granted except by judi- 
cial process, 

All leases for a longer period than twenty years, hereafter made, in 
which rent is reserved, are to be void. 

Any person engaged in a duel, is disqualified from holding office. 

The question of calling a Convention to revise the Constitution, is 
to be submitted to the people every ten years. The question of ex- 
tending the right of suffrage to all male persons irrespective of color, 
is to be voted upon separately by the people, when they vote upon 
the question of adopting their Constitution. 


Cumber v. Wane. This case is reported in 1 Strange, 426. It is 
one of Mr. Smith’s Leading Cases, Vide 1 Smith’s Leading Cases, 
146. In Sibree v. Tripp, (ante p. 176,) Potxock, C. B., says, “if the 
case of Cumber vy. Wane were law, and a binding authority upon us, 
undoubtedly we could not come to a conclusion in favor of the de- 
fendant;” and after adverting-to the facts of the case, as reported, he 
adds—* The facts are not sufficiently stated to make it a binding au- 
thority.” 





id 


—_ 
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Late Act of Parliament. The 93d chapter of the Act of 9 & 10 
Vic., is entitled “An act for compensating the families of persons 
killed by accidents.” We think, in the language of the preamble, 
that it is oftentimes right and expedient that the wrong-doer, who, 
by his wrongful act, neglect, or default, may have caused the death of 
another person, should be answerable in damages for the injury so 
caused by him. We therefore recommend this statute to the consid- 
eration of the law-making power in the different States. By this act 


it is enacted, 


1. That whensoever the death of a person shall be caused by 
wrongful act, neglect, or default, and the act, neglect, or default, is 
such as would (if death had not ensued) have entitled the party in- 
jured to maintain an action and recover damages in respect thereof, 
then, and in every such case, the person who would have been liable 
if death had not ensued, shall be liable to an action for damages, not- 
withstanding the death of the person injured, and although the death 
shall have been caused under such circumstances as amount in law to 
felony. 

2. That every such action shall be for the benefit of the wife, hus- 
band, parent and child of the person whose death shall have been so 
caused, and shall be brought by and in the name of the executor or 
administrator of the person deceased; and in every such action the 
jury may give such damages as they may think proportioned to the 
injury resulting from such death to the parties respectively for whom 
and for whose benefit sach action shall be brought; and the amount 
so recovered, after deducting the costs not recovered from the defen- 
dant, shall be divided amongst the before-mentioned parties in such 
shares as the jury by their verdict shall find and direct. 

3. That not more than one action shall lie for and in respect of the 
same subject-matter of complaint; and that every such action shall 
be commenced within twelve calendar months after the death of such 
deceased person. 

4, That in every such action the plaintiff on the record shall be 
required, together with the declaration, to deliver to the defendant or 
his attorney, a full particular of the person or persons for whom and 
on whose behalf such action shall be brought, and of the nature of 
the claim in respect of which damages shall be sought to be recovered. 

5. That the following words and expressions are intended to have 
the meanings hereby assigned to them respectively, so far as such 
meanings are not excluded by the context or by the nature of the sub- 
ject-matter, that is to say, words denoting the singular number are 
to be understood to apply also to a plurality of persons or things; and 
words denoting the masculine gender are to be understood to apply 
also to persons of the feminine gender; and the word “ person” shall 
apply to bodies politic and corporate; and the word “parent” shall in- 


Vor. IV.—No. 5. 30 
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clude father and mother, and grandfather and grandmother, and step- 
father and stepmother; and the word “child” shall include son and 
daughter, and grandson and granddaughter, and stepson and step- 
daughter. 


New Constitution of New York. Not having access to this docu- 
ment, we take the following statement of the differences between the 
old and new Constitution, from the New York Tribune, leaving out 
the comments of that paper. 


I. Generat Provisions. 


1. Religious Freedom. The new Constitution provides more effec- 
tive safeguards for absolute liberty of conscience, and that “ no person 
shall be rendered incompetent to be a witness on account of bis opin- 
ion on matters of religious belief.” 

2. Land Tenures. While the existing titles and rights of all land- 
holders are carefully preserved and guarantied, provision has been 
made against any future creation of agricultural leasehold estates, 
and the Feudal stipulations in existing leases have been formally 
abolished, reserving the landlord’s rights to rents or services certain. 

3. Restoration of Clergymen’s rights. Hitherto a clergyman, no 
matter how competent or qualified, has not been eligible to any office 
under the State, not even that of School Commissioner or Inspector. 

4. Codification. Provision has been made for the appointment of 
three commissioners to “reduce into a systematic cope the whole 
body of the law of this State,” or so much thereof as shall seem 
practicable. 


Il. Tae Exective Francaise. 


1. Naturalization. The new Constitution requires that each elector 
shall have been a citizen at least ten days before he is entitled to 
vote, 

2. Pipe-Laying. While a considerable number of our citizens, 
who have hitherto moved out of or into the city, or from any one 
county to another, less than six but more than four months before an 
important election, will hereby be enabled to vote, the corrupt and 
mischievous practice of removing voters from one Ward or ‘Township 
to another, in order to overbear by their votes the actual residents of 
the latter, will be stopped by the requirement of thirty days’ residence 
in the district by which the candidate for whom he votes is to be 
chosen or rejected. That is to say, he may vote in the election 
district wherein he actually resides on the day of election, and no 
where else; but, unless he has lived thirty days in the town or ward, 
he cannot vote for town or ward officers, and unless he has lived 
thirty days in the election district, he cannot vote for inspectors of 
election, &c. 
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Ill. Tue Leetsuature. 


1. Districts. Every Senator and every member of Assembly will, 
after the adoption of the new Constitution, be elected from a district 
which elects him only and takes special cognizance of his acts. Our 
city will be divided into four Senate and sixteen Assembly districts, 
each Senate district choosing a Senator every alternate year, and 
each Assembly district choosing members of Assembly every year; 
thirty-two Senators constituting the Senate, and one-hundred and 
iwenty-eight members of the Assembly, (the number unchanged in 
either case.) 

2. Length of Sessions. Our Legislators will hereafter be paid the 
old price ($3 per day) for one hundred days, if they sit so many, at 
each regular session; then (April L0th to 15th) the pay stops, though 
the work may go on until the honorable Senate and Assembly shall 
have completed their business. 

3. Some Responsibility. No act can pass without the express 
assent of a majority of all the members elected to each House, (17 
Senators and 65 Assemblymen,) and the yeas and nays must be called 
and recorded on the final passage of every bill. 


IV. Tue Executive. 


1. Pardons. Very little change has been made in the article 
defining the powers and duties of the Chief Executive, except to 
prescribe that he shall annually communicate to the Legislature the 
names of all convicts whose sentences may have been commuted by 
him during the past year, with their several offences, terms of sen- 
tence, &c., and the reasons for his lenity. ; 

2. Administrative Offices. ‘The Secretary of State, Comptroller, 
Treasurer, Attorney General and State Engineer, and Surveyor, are 
to be chosen biennially by the people, with three Canal Comvale- 
sioners, one annually for three years, and three Inspectors of Prisons 
ditto. 

3. Inspections. All offices for the weighing, gauging, measuring, 
culling or inspecting any merchandise, produce, manufacture or 
commodity whatever, are hereby abolished, and no such office shall 
hereafter be created by law; but the State may continue or establish 
the inspection of articles bought or sold by itself; and for the preser- 
vation of the public health. 


V. Tue Jupiciary. 


1. Old and New Courts. The present Court of Chancery, with 
its innumerable and costly paraphernalia of vices, assistant vices, 
masters, examiners, &c., is to be abolished, and its powers transferred 
to the Courts of Law, but testimony in Chancery is to be taken as it 
has been and will be in law. There is to be a Supreme Court, con- 
sisting of thirty-two Judges, elected for eight years from eight districts 
(like our present Senate Districts,) one every two years after the first 
election. ‘These Judges are to hold Circuit Courts throughout the 
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State, one of them sufficing to hold a Circuit Court, special term, or 
Court of Oyer and Terminer, while three of them may be designated 
to hold General Terms. Four of these Supreme Court Judges 
having the fewest years to serve, together with other four elected for 
eight years by a majority vote of the whole State, shall form the 
highest State tribunal, or Court of Appeals, Each county shall elect 
one County Judge, who shall be Surrogate, and, with two Justices of 
the Peace, may hold Courts for the trial of criminal cases of lesser 
magnitude. Counties having over 40,000 inhabitants may have a 
Surrogate distinct from the County Judge if the Legislature shall see 
fit. Other inferior Courts may be established in cities. 

2. Compensation, &c. Every Judge is to be paid by salary, which 
shall not be increased nor diminished during his continuance in office, 
but no fees are to be paid to any Judge on any pretext whatever. No 
Judge of the higher Courts can be elected or appointed to any other 
office. ‘The Judges shall have no power of appointment whatever. 
The several County Clerks are to be Clerks of the Supreme Court, 
and a Clerk of the Court of Appeals is to be elected for three years 
by the people. 

3. Justices. Justices of the Peace only are to be paid by fees, as 
heretofore; but the present absurd requirement that a township con- 
tainining twenty voters, and one containing twenty thousand, shall 
each elect four Justices is abolished. The Legislature is to designate 
how many Justices are to be chosen and on what ratio. The term of 
office is to continue four years. 

4, Reconciling Courts. Courts of Conciliation may be established 
by the Legislature, their judgments to be binding only when the 
parties assent thereto. 

5. Reform in Legal Practice. Three Commissioners are to be 
appointed by the next Legislature, “whose duty it shall be to revise, 
reform, abridge and simplify the rules of practice, pleadings, forms 
and proceedings,” &c., in the Courts of this State. 


VI. Frnance. 


1. State Finances. Of the net revenues arising from the canals of 
this State, $1,300,000 for ten years, and $1,700,000 thereafter, is to 
be set apart as a Sinking Fund, to pay the principal and interest of 
the Canal Debt; $350,000 until the Canal Debt is paid, and after- 
ward $1,500,000 to pay the other (or General’ Fund) debt of the 
State, and $200,000 per annum (which after eight years may be 
increased to $350,000,) is to be appropriated from the Canal Revenue 
towards defraying generally the expense of the State Government, 
making $1,850,000 immediately, and $2,400,000 after ten years, to 
be appropriated from the Canal revenues until the State debt is paid. 
The balance of the Canal revenues is to be sacredly appropriated to 
the prosecution and completion of the Erie enlargement, Black River 
and Genesee Valley Canal. 

The Canals and Salt Springs of the State are never to be sold, nor 
any further loan of State credit or money made to any person or 
corporation, 
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2. Future Debt. The State shall contract no debt exceeding 
$1,000,000, unless to meet the exigencies of insurrection or war, 
except for some single specified object, and with the express approval 
of the people signified by a direct vote; and a direct tax must at the 
time be levied sufficient to pay the annual interest of said debt, and 
extinguish the principal within eighteen years, 


VII. Corporations. 


1. Business Associations. ‘These are to be formed under general 
laws only, and not under special acts of incorporation. ‘The payment 
of their debts is to be secured by such individual and other liability 
as the Legislature may prescribe. All corporations or legal associa- 
tions may sue and be sued the same as natural persons. 

2. Banking. No special charter for Banking purposes is to be 
granted, but Banks may be established under general laws. The 
Legislature shall exact ample security for the payment of their notes 
and obligations, and shall in no case sanction a suspension of specie 
payments by them or any of them, directly or indirectly. Stock- 
holders in Banks to be individually liable to the amount of their sev- 
eral shares therein, in addition to those shares themselves. In case of 
insolvency, bill-holders have preference of all other creditors. 


VIII. Epvucation anp Scuoots. 


1. Funds. The capitals respectively of the School, Literature, and 
United States Deposit funds, are to be preserved inviolate, and their 
revenues to be duly appropriated. The sum of $25,000 per annum 
is to be taken from the revenue of the United States Deposit fund, and 
added to the capital of the School fund. 


IX. Misce..anerovs. 


1. Amendments to the Constitution may be made as heretofore, or 
the Legislature and people may at any time unite to call a Convention 
as this one was called; and in 1866, and in every twentieth year 
thereafter, the people shall vote directly to call or not to call a Con- 
stitutional Convention. 

2. The Militia is left about as at present; but all persons otherwise 
subject to Militia duty, who entertain religious scruples against bear- 
ing arms, shall be excused therefrom on terms to be prescribed by law. 

3. The first election of Judges under this Constitution, shall take 
place between the first Tuesday in April and the second Tuesday in 
June next. The Courts are to open on the first Monday in July next, 
but the eight-year terms of service of the Judges shall be deemed to 
commence on the first day of January following. 

4, Allthe present State functionaries will hold till the first of Jan- 
uary, 1848, when they will be superseded by the successors chosen at 
the State Election of 1847. The Governor and Lieut. Governor 
recently chosen, will hold through their regular term of two years. 
Sheriffs, Clerks, Coroners, and Justices of the Peace, in office when 
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this Coustitution takes effect, shall severally serve out the full terms 
for which they will have been elected. District Attorneys are to be cho- 
sen for three years by the people of the several counties, in addition 
to Sheriffs, Clerks, &c. 

5. The new Constitution generally will take effect on the first of 
January 1847. Judicial officers may continue to take fees and perqui- 
sites till the first of July next. The local Courts established in this 
city, and in other cities, shall remain until the Legislature shall other- 


wise direct. 





Death of Gen. Hamer. ‘Tuomas L. Hamer, a Brigadier General in 
the Volunteer service of the Army of the United States, died at Mon- 
terey, Mexico, on the 2d December last. Gen. Hamer was a citizen 
of Brown county, in this State. He was an excellent citizen, an ac- 
complished gentleman, a distinguished lawyer, and justly esteemed for 
the eminent manner in which he had discharged the duties of many 
important public stations. In the House of Representatives of the 
Ohio Legislature, on Thursday, the 31st December, immediately after 
prayers, the rules were suspended, and Mr. Ellison, a member from 
Brown county, submitted the following preamble and joint resolutions: 


*“ Whereas the mournful intelligence has reached us, that Gen. 
Tuomas L. Hamer, the distinguished civilian and devoted patriot, is 
no more; therefore 

Resolved, by the General Assembly of the State of Ohio, That in the 
death of Gen. Hamer, our State has lost a favorite son, the United 
States a useful citizen and officer, and mankind at large a benefactor. 

Resolved, That this General Assembly deeply sympathize with the 
bereaved widow and children of the deceased, in their grievous afflic- 
tion. 

Resolved, That the Speakers of the two Houses procure a suitable 
person to pronounce an eulogy upon the life and character, and public 
services of the deceased, before the members of this General Assem- 
bly and the citizens generally, at some convenient season to be fixed 
by themselves, 

Resolved, That the body of the deceased be brought from Mexico 
and interred in the soil of Ohio, at the expense of the State. 

Resolved, That the Speakers of both Houses of the General As- 
sembly jointly send a copy of these resolutions to the widow and fam- 
ily of the deceased, accompanied with a letter of condolence, and 
that they inform them of the time the eulogy will be pronounced. 

Resolved, That as a further token of respect for the memory of the 
deceased, both Houses do now adjourn until Saturday morning at 10 


o’clock. 
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Mr. Ellison, in submitting the resolutions, remarked, that he hoped 
they would be adopted unanimously, In offering them, he proposed 
nothing more than a suitable tribute of respect to the memory of a 
distinguished citizen of the State of Ohio. He thought it unneces- 
sary to remark on the public character of Gen. Hamer, as the resolu- 
tions offered contemplate that this matter will be attended to in the 
eulogy proposed. 

Mr. Trimble, of Highland, seconding the resolutions, said, as a citi- 
zen of the district represented in Congress by General Hamer, he 
had long known him as a man and a citizen, previous to the time of 
his connection with the service as commander of the troops of Ohio 
in the war with Mexico; and he thought it due to the members and 
to the people they represent, that these resolutions should be adopted. 
The positions which he had occupied in connection with the State 
and General Government demanded this. He was a great man—-so 
regarded by all; and in social life a most agreeable and accomplished 
gentleman. 

Mr. Vallandingham said that, aside from those considerations which 
should influence the action of the House, drawn from the high character 
of General Hamer—from his standing’as a citizen and a representative 
in Congress,—and from considerations derived from a knowledge of 
his virtues as a man, there was this added consideration, that other 
States had passed resolutions of the most marked respect for their 
citizens fallen in the war. He referred to the tribute that the State 
of Maryland had paid to the late gallant Col. Watson, who fell at 
Monterey, and said that Ohio should not be behind Maryland; and 
he called upon this House to imitate her example, more especially, 
since it has been said—slanderously said—that the Ohio troops fal- 
tered in their duty on that field of glory. Let Ohio show to the 
world that she knows how to pay a proper tribute of respect to her 
fallen sons, 

The House then adopted unanimously, the resolutions. When the 
resolutions were received in the Senate, the daily business of that 
body was suspended on motion of Gen. Goddard. The Senate im- 
mediately unanimously agreed to the resolutions, and both Houses ad- 
journed. 

The death of Gen. Hamer was announced to the Supreme Court 
in Bank, in session at Columbus, by Mr. Johnson, and the Court im- 
mediately adjourned. A meeting of the Bar ensued, at which Mr. 
Thomas Ewing presided, and appropriate resolutions were passed. 
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Diep, in this city, on the 3lst December last, at the residence of 
his brother, (Judge Walker,) Josern B. Waker, in the 38th year of 


his age. 

Mr. Walker formerly resided in this city, and practised law in 
partnership with his brother. He subsequently moved to St. Louis, 
and there pursued his profession. He arrived in this city a short time 
previous to his death, in ill health. On the announcement of his 
death, a meeting of the Cincinnati Bar was held, at which the follow- 
ing proceedings were had: 


A meeting of the Hamilton county Bar was held in Cincinnati on 
the Ist day of January inst., to take the necessary steps to manifest 
respect for the memory of Joseph Brewster Walker, Esq., who de- 
parted this life in this city on the 31st day of December, 1846. 

Henry Starr, Esq., was appointed Chairman, and Richard M. Cor- 
wine, Secretary. 

On motion of Judge Coffin, 

Resolved, That a committee of five be appointed by the Chair to 
draft suitable resolutions for the consideration of the meeting. And 
the Chair appointed as that committee, Messrs. C. D. Coffin, Charles 
L. Telford, Daniel Van Matre, Joshua H. Bates, and H. H. Goodman. 


Judge Coffin, on behalf of committee, reported the following reso- 
lutions, which were unanimously adopted, to wit: 


Resolved, That we have heard with sorrow of the death of Joseph 
Brewster Walker, Esq., formerly a member of this, but lately a mem- 
ber of the St. Louis Bar; and that we tender to his relations and 
friends our sincere condolence in their affliction and bereavement. 

Resolved, That in respect for his memory, we will attend his fu- 
neral. 

Resolved, That a copy of the proceedings of this mecting, together 
with these resolutions, be communicated to the relations of the de- 
ceased, and that the Chairman be requested to present them to the 
Hamilton county Court of Common Pleas, and the Superior Court of 
Cincinnati, at their next sessions, with the request that they be en- 
tered upon the Journals thereof. 

Resolved, That the newspapers of this city, and of the city of St. 
Louis, be requested to publish these proceedings. 


Adjourned. 
HENRY STARR, Ch’n. 


R. M. Corwine, Secretary. 





